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ST.LOUIS, MO., FEBRUARY 12, 1904. 





TION BY PROVING AN ALIBI. 


Two incidents occurred recently which 
have tended to bring again into prominence 
that vexed question as to the right of the 
governor of one state to refuse arbitrarily, or 
on no reason recognized by the constitution, 
to honor the requisition of the governor of 
another state for the arrest of a fugitive from 
the justice of the latter state. 

This first incident occurred in the national 
house of representatives, an incident more or 
less political in its nature. Mr. James of Ken- 
tucky, who has introduced a bill in congress 
making extradition compulsory by directing 
that in case the governor refuses to extradite 
an alleged criminal, the United States marshall 
shall be empowered to do so on request, vig- 
orously attacked that portion of the presi- 
dent’s message favoring the making of inter- 
national extradition treaties, which Mr. 
James characterized as ‘‘ridiculous, when 
one state of our own union can not get 
from another fugitives from justice.’’ He 
then referred at length to the continued re- 
fusal of Governor Durbin to extradite ex- 
Governor Taylor, who had been regularly in- 
dicted for the murder of the late Governor 
Goebel. While we are not at all in sympathy 
with the animadversions of Mr. James upon 
the zeal of the president in extending the 
scope of international extradition (which we 
regard, indeed, as very commendable), we are, 
nevertheless, strongly in favor of the act in- 
troduced by Mr. James already referred to, 
not only because such a law would end the 
serious and unhappy clashes of authority 
now so common among the governors of the 
several states over this question, but be- 
cause it embodies a suggestion which has 
been commended by the courts. Jn re Voor- 
hees, 32 N. J. L. 141. In this case, Chief 
Justice Beasley said that extradition was an 
imperative obligation upon every state and 
only needed the passage of an act of con- 
gress conferring the right to make requisi- 
tion not on the governor, but upon some arm 
of the federal government in each state to 
make it perfectly effective, 





The other incident referred to is the re- 
cent refusal to extradite a millionsire, Ziegler 
by name, who had been drawn into the 
meshes of the recent boodle exposure in Mis- 
souri, and had been indicted in that state for 
bribing the Missouri legislature in the inter- 
ests of the baking powder trust, which he is 
alleged to have represented. The circum- 
stantial evidence was strong against him. He 
was in the state of Missouri several times, 
but at just what time the act of bribery was 
committed was in doubt. The state of Mis- 
souri, through Governor Dockery, sent a re- 
quisition to Governor Odell of New York, 
asking for the extradition of Ziegler to meet 
this indictment. The governor apppointed a 
day for a hearing. The attorney-general for 
the state of Missouri appeared with a few 
witnesses and the indictment to which an affi- 
davit of the prosecuting-attorney of Cole 
county was attached, stating that the de- 
fendant was in the state of Missouri at the 
time alleged in the indictment. Ziegler, in 
defense, interposed an alibi. The governor 
called for testimony. The defendant brought 
a veritable ‘‘cloud of witne:ses’’ to prove 
that he was not in Missouri at the exact dates 
alleged in the indictment. The state of Mis- 
souri at this juncture was unprepared to 
prove its whole case before the governor of 
a distant state, and introduced, in rebuttal, 
the affidavit of the prosecuting ‘attorney and 
the testimony of a few witnesses in corrobora- 
tion. The governor said he would take the 
case under advisement. A few days later 
the governor handed down his decision, re- 
fusing to extradite the defendant, basing his 
action on the opinion of the attorney-general 
of New York, who advised his excellency that 
if he believed the great preponderance of the 
evidence clearly substantiated the defendant’s 
claim that he was not present in the demand- 
ing state at the times alleged in the indict- 
ment, his extradition should be refused. 

The opinion of the attorney-general of 
New York in this case was evidently based 
upon the recent case of Hyatt v. New York, 
23 Sup. Ct. Rep. 456, in which the supreme 
court of the United States held that an al- 
leged criminal could not be extradited, where 
it is admitted he had never been in the de- 
manding state at the times alleged in the in- 
dictment. This case, however, had only to do 
with the question of extradition for offenses 
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in which the accused could only be said to be 
constructively present in the demanding state 
at the time when the offense is committed, as, 
for instance, where a person in one state se- 
cures money from a person in another state 
by false pretenses, using the mails or other- 
wise. It is now settled by the case just 
cited that the citizens of one state may work 
any manner of evil upon the citizens of an- 
other state and the latter state have no rem- 
edy, except in the courts of the state in 
which the alleged wrong-doer resides. But 
this case goes no further than this. It does 
not at all apply where the alleged wrongdoer 
is sworn to have been in the demanding state 
at or near the times alleged in the indict- 
ments. A defendant certainly has no right 
to,enter an alibi as a defense to his extradi- 
tion and compel the demanding state to 
gather its witnesses together and transport 
them to another state to prove their case be- 
fore the governor of that state. Such a rule 
would make the proceeding for extradition a 
farce. 


Our contention in this case, that Gov- 
ernor Odell’s refusal to honor the requisition 
of the governor of Missouri is based on a 
wrong construction of the law, is supported by 
the recent case of Hayes v. Palmer, 31 Wash. 
Law Rep. 271, in which the court of appeals 
of the District of Columbia held that a pris- 
oner sought to be extradited cannot, by the 
mere plea of an alibi, defeat the requisition 
against the sworn statement of the demanding 
officer and possibly other evidence that he 
was within the state. The court said: ‘‘In 
the case of Hyatt v. New York, the right to 
demand extradition depended entirely upon 
the effect of the constructive presence of the 
accused in the state where the crime was 
committed, and it was distinctly stated that 
the facts showing that condition must be 
proved so that there is no dispute in regard 
to them. Evidence, however strong, the 
practical effect of which is to set up nothing 
more than a defense of alibi, raises an issue 
that can only be tried by the court having 
the exclusive jurisdiction to convict or acquit 
of the crime. Any other rule would tend, in 
many cases, to defeat the salutary purpose of 
the constitutional provision and the law en- 
acted to give it operation.’’ 


——a 


NOTES OF IMPORTANT DECISIONS, 





PLEADING AND PRACTICE—RIGHT TO AMEND 
A Suit BROUGHT IN THE NAME OF A DECEAsEp 
PERSON AS NOMINAL PLAINTIFF.—In those juris- 
dictions where the assignee of a chose in action 
must bring suit in the name of his assignor, many 
perplexing questions arise in practice, not the 
least important of which is the power of amend. 
ment by the real party in interest where his suit 
in the name of the nominal plaintiff is void. as, 
for instance, in a case where suit is brought in 
the name of a deceased assignee as nominal plaint- 
iff. This was the question discussed by the Court 
of Appeals of the District of Columbia in the re- 
cent case of Karrick v. Wetmore, 31 Wash. Law 
Rep. 714. The court held that the rule thata 
proceeding begun in the name of a deceased per- 
son as plaintiff is a nullity applies to a case where 
suit is brought in the name of a deceased person 
as nominal plaintiff for the use of another person, 
and that in such case the court is without power 
to allow the declaration to be amended by substi- 
tuting for the person named as nominal plaintiff 
the administrator of such person ag the ncminal 
plaintiff in the action. 

In support of its decision in this case the court 
said, in part: ‘‘The provision of the Code per- 
mits a wide latitude of amendment, and, in view 
of its beneficent purpose, we are disposed to give 
it the most liberal interpretation; but it is limited 
by its terms to an existing case—one that ‘shall 
be pending’ at the time. Code D. C., sec. 399. 
Here there was no pending case; no foundation 
foramendment. A proceeding begun in the name 
of a deceased plaintiff is a nullity. Harter vy. 
Twohig, 158 U. 8S. 448, 454; Clay v. Oxford, L. R. 
2 Exchqr. 54; Humphrey v. Irwine, 6 Sm. & Marsh, 
205. Conceding the soundness of this proposition 
in a case where the action is not only in the 
name, but also for the use of a deceased plaintiff, 
the appellee contends that the rule is not appli- 
cable where the deceased was only a formal, nomi- 
nal plaintiff whose name is being used for the 
benefit of the true owner of the cause of action, 
who must be regarded as the real plaintiff 
throughout. Weare not able to agree with this 
contention. It is quite true that in an action at 
law in the name of the assignor of a chose in ac- 
tion for the use of an assignee, the use or benefi- 
cial plaintiff is so far regarded as the real plaintiff 
that his rights may not be prejudiced by the act 
of the nomina! plaintiff. Mandeville v. Welch, 1 
Wheat. 233, 236. But the assignment, or change 
of ownership, is only recognized at law for con- 
venience, and to the limited extent that the trust 
on behalf of the use plaintiff will be protected. 
Glenn v. Marbury, 145 U.S. 499, 508; Irwin VY. 
Lowry, 14 Pet. (U.S.) 293, 300. The nominal 
plaintiff, as said in the case last cited, ‘is the real 
plaintiff in a court of law in which legal rights 
alone can be recognized.’ Hence, it was held in 
that case that the jurisdiction of the court, de- 
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jing parties, must be determined not by the 
citizenship of the assignee or beneficial owner, 
put by that of the nominal plaintiff suing for his 
use. "The doctrine that, in the contemplation of a 
eourt of law. the nominal plaintiff is nevertheless 
the substantial plaintiff in respect of the institu- 
tion and prosecution of the action, seems strictly 
technical, and for that reason has been modified 
by statute in some states; yet it is the logical re- 
sult of entertaining jurisaiction at law in such 
cases at all. Consequently itis maintained in the 
few decisions directly in point, to which our at- 
tention has been called, in jurisdictions where 
there has been no remedial legislation. Clay v. 
Oxford, L. R. 2 Exchqr. 54; Jenks v. Edwards, 6 
Ala. 243; Humphreys v. Irwin, 6 Sm. & Marsh. 
(Miss.) 205, 207.°° 

Other decisions, though they do not determine 
the precise question presented in the case at bar, 
rest upon the same principle. State v. Dorsey, 3 
G. & J. 75, 93; Fridge v. State. Idem, 103, 116; 
Logan y. State, 39 Md. 177, 188; Dashiel v. Major, 
45 Md. 615, 620; Le Strange v. State, 58 Md. 26, 
45; McCormick v. Fulton, 19 Ill. 570; Tedrick v. 
Ruffner, 152 Il]. 214, 217, 218. In the case last 
cited, judgment having gone against the plaintiff 
in an action for the use of another, the appeal 
bond was given in the name of the use plaintiff. 
The appeal was dismissed because the bond was 
not by the nominal plaintiff. The court, at the 
same time, refused to permit the proceedings to 
be amended by substituting the bond of the nomi- 
nal plaintiff, saying: ‘‘You can no more amend 
a thing that has no existence, not even potential, 
than you can amend a void thing.”’ 

Two case were cited by the appellee in this case 
as sustaining his position: Denton vy. Stephens, 32 
Miss. 194; Lewis v. Austin, 144 Mass. 383, 385. In 
the first of these the court, without reeference to 
the earlier case (Humphreys v. Irwine, supra), 


, held that the amendment was permissible under 


the broad terms of a recent statute, which pro- 
vided that the ‘‘court may at any time amend 
pleadings by striking out or adding the name of 
any party.”’ and that ‘‘suit may be instituted 
against a party by a fictitious name, and when his 
true name is ascertained it may be inserted.’ In 
Lewis v. Austin the court held not only that the 
amendment was within the spirit if not the letter 
of the statute, but also that it was permissible on 
the ground that a suit instituted in the name of a 
deceased person was not a void proceeding. 





STATUTORY REGULATION OF THE 
EMPLOYMENTS OF WOMEN. 





It seems to be universally conceded that 
where the morals of the community are 
affected, or even the moral sense outraged, it 
is perfectly competent for our legislative 
bodies to discriminate between man and 
woman, and to forbid to the latter that which 





is permitted to the former. We thus find 
statutes generally sustained by the courts 
which forbid the sale of liquor by saloon- 
keepers to females, which provide that no 
liquor licenses shall be granted to women, 
which prohibit the sale of ‘‘intoxicants in any 
room, hall or other place where women or 
minors are employed or allowed to assemble 
for the purpose of the business therein car- 
ried on,’’ which require a higher license fee 
to be paid by those persons who employ 
women than is required of others, or which 
are directed against the women themselves, 
and which prohibit females from entering or 
being ‘‘present in any public saloon, beer 
cellar or billiard room where intoxicating 
liquors are sold to be drunk on the premises,’’ 
and this either as guests, visitors or em- 
ployees.! Against such laws there has been 
in the past, and is likely to be in the future, 
but little protest. They are supported by 
the moral sense of the community and by the 
majority of the women themselves. Even as 
a legal proposition, the right to property and 
the free use thereof, the right to make con- 
tracts and the personal liberty guaranteed by 
the federal and the state constitutions, have 
been everywhere held to be subordinate to the 
higher right of the community to be shielded 
and protected from actions and things which 
are injurious to its health, its safety, its 
morals and its welfare. Where, however, an 
attempt is made to regulate or prohibit by 
statute actions upon which there is no seem- 
ing taint of immorality, and to restrict and 
limit the freedom of women in occupations 
which in their very nature are not merely 
harmless but legal and useful, a much more 
difficult question is presented. Numerous 
acts of this nature have already been passed 
by our legislatures, and their number will 
become greater and greater as the industrial 
pressure increases, and competition and the 
struggle for existence grows keener and 
keener. Chief among them are those which 
entirely prohibit the employment of females in 
mines, and which regulate the number of 


1 Welsh vy. State, 126 Ind. 71; Foster v. Police Com 
missioners, 102 Cal. 483; Wagner v. Garrett, 118 Ir 
114; Bergiman v. Cleveland, 39 Ohio St. 651; Mr 
vy. Reynolds, 14 Mont. 383; Ex parte Hayes. 

555; Ex parte Felchin, 96 Cal. 360; Ex part 
68 Cal. 702; State v. Consadine, 16 Wasb 
Consadine, 83 Fed. Rep. 157; City of 
Goodman, 51 Atl. Rep. 1092. 
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in which the accused could only be said to be 
constructively present in the demanding state 
at the time when the offense is committed, as, 
for instance, where a person in one state se- 
cures money from a person in another state 
by false pretenses, using the mails or other- 
wise. It is now settled by the case just 
cited that the citizens of one state may work 
any manner of evil upon the citizens of an- 
other state and the latter state have no rem- 
edy, except in the courts of the state in 
which the alleged wrong-doer resides. But 
this case goes no further than this. It does 
not at all apply where the alleged wrongdoer 
is sworn to have been in the demanding state 
at or near the times alleged in the indict- 
ments. A defendant certainly has no right 
to,enter an alibi as a defense to his extradi- 
tion and compel the demanding state to 
gather its witnesses together and transport 
them to another state to prove their case be- 
fore the governor of that state. Such a rule 
would make the proceeding for extradition a 
farce. 


Our contention in this case, that Gov- 
ernor Odell’s refusal to honor the requisition 
of the governor of Missouri is based on a 
wrong construction of the law, is supported by 
the recent case of Hayes v. Palmer, 31 Wash. 
Law Rep. 271, in which the court of appeals 
of the District of Columbia held that a pris- 
oner sought to be extradited cannot, by the 
mere plea of an alibi, defeat the requisition 
against the sworn statement of the demanding 
officer and possibly other evidence that he 
was within the state. The court said: ‘‘In 
the case of Hyatt v. New York, the right to 
demand extradition depended entirely upon 
the effect of the constructive presence of the 
accused in the state where the crime was 
committed, and it was distinctly stated that 
the facts showing that condition must be 
proved so that there is no dispute in regard 
to them. Evidence, however strong, the 
practical effect of which is to set up nothing 
more than a defense of alibi, raises an issue 
that can only be tried by the court having 
the exclusive jurisdiction to convict or acquit 
of the crime. Any other rule would tend, in 
many cases, to defeat the salutary purpose of 
the constitutional provision and the law en- 
acted to give it operation.’’ 





NOTES OF IMPORTANT DECISIONS, 


PLEADING AND PRACTICE—RIGHT TO AMEND 
A SuIt BROUGHT IN THE NAME OF A DECEasgEp 
PERSON AS NOMINAL PLAINTIFF.—In those juris- 
dictions where the assignee of a chose in action 
must bring suit in the name of his assignor, many 
perplexing questions arise in practice, not the 
least important of which is the power of amend. 
ment by the real party in interest where his suit 
in the name of the nominal plaintiff is void. ag, 
for instance, in a case where suit is brought in 
the name of a deceased assignee as nominal plaint- 
iff. This was the question discussed by the Court 
of Appeals of the District of Columbia in the re- 
cent case of Karrick v. Wetmore, 31 Wash. Law 
Rep. 714. The court held that the rule thata 
proceeding begun in the name of a deceased per- 
son as plaintiff is a nullity applies to a case where 
suit is brought in the name of a deceased person 
as nominal plaintiff for the use of another person, 
and that in such case the court is without power 
to allow the declaration to be amended by substi- 
tuting for the person named as nominal plaintiff 
the administrator of such person as the ncminal 
plaintiff in the action. 

In support of its decision in this case the court 
said, in part: ‘‘The provision of the Code per- 
mits a wide latitude of amendment, and, in view 
of its beneficent purpose, we are disposed to give 
it the most liberal interpretation; but it is limited 
by its terms to an existing case—one that ‘snall 
be pending’ at the time. Code D. C., sec. 399. 
Here there was no pending case; no foundation 
foramendment. A proceeding begun in the name 
of a deceased plaintiff is a nullity. Harter vy. 
Twohig, 158 U.S. 448, 454; Clay v. Oxford, L. BR. 
2 Exehqr. 54; Humphrey v. Irwine, 6 Sm. & Marsh, 
205. Conceding the soundness of this proposition 
in a case where the action is not only in the 
name, but also for the use of a deceased plaintiff, 
the appellee contends that the rule is not appli- 
cable where the deceased was only a formal, nomi- 
nal plaintiff whose name is being used for the 
benefit of the true owner of the cause of action, 
who must be regarded as the real plaintiff 
throughout. Weare not able to agree with this 
contention. It is quite true that in an action at 
law in the name of the assignor uf a chose in ac- 
tion for the use of an assignee, the use or benefi- 
cial plaintiff is so far regarded as the real plaintiff 
that his rights may not be prejudiced by the act 
of the nominal plaintiff. Mandeville v. Welch, 1 
Wheat. 233, 236. But the assignment, or change 
of ownership, is only recognized at law for con- 
venience, and to the limited extent that the trust 
on behalf of the use plaintiff will be protected. 
Glenn v. Marbury, 145 U.S. 499, 508; Irwin ¥. 
Lowry, 14 Pet. (U.S.) 293, 300. The nominal 
plaintiff, as said in the case last cited, ‘is the real 
plaintiff in a court of law in which legal rights 
alone can be recognized.’ Hence, it was held i 
that case that the jurisdiction of the court, de- 
pendent upon the citizenship of the oppos 
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ing parties, must be determined not by the 
citizenship of the assignee or beneficial owner, 
put by that of the nominal plaintiff suing for his 
use. The doctrine that,in the contemplation of a 
court of law. the nominal plaintiff is nevertheless 
the substantial plaintiff in respect of the institu- 
tion and prosecution of the action, seems strictly 
technical, and for that reason has been modified 
by statute in some states; yet it is the logical re- 
sult of entertaining jurisaiction at law in such 
cases at all. Consequently it is maintained in the 
few decisions directly in point, to which our at- 
tention has been called, in jurisdictions where 
there has been no remedial legislation. Clay v. 
Oxford, L. R. 2 Exchqr. 54; Jenks v. Edwards, 6 
Ala. 243; Humphreys v. Irwin, 6 Sm. & Marsh. 
(Miss.) 205, 207.°° 

Other decisions, though they do not determine 
the precise question presented in the case at bar, 
rest upon the same principle. State v. Dorsey, 3 
G. & J. 75, 93; Fridge v. State. Idem, 103, 116; 
Logan y. State, 39 Md. 177, 188; Dashiel v. Major, 
45 Md. 615, 620; Le Strange v. State, 58 Md. 26, 
45; McCormick v. Fulton, 19 Tl. 570; Tedrick v. 
Ruffner, 152 Il]. 214, 217, 218. In the case last 
cited, judgment having gone against the plaintiff 
in an action for the use of another, the appeal 
bond was given in the name of the use plaintiff. 
The appeal was dismissed because the bond was 
not by the nominal plaintiff. The court, at the 
same time, refused to permit the proceedings to 
be amended by substituting the bond of the nomi- 
nal plaintiff, saying: ‘*You can no more amend 
a thing that has no existence, not even potential, 
than you can amend a void thing.” 

Two case were cited by the appellee in this case 
as sustaining his position: Denton v. Stephens, 32 
Miss. 194; Lewis v. Austin, 144 Mass. 383, 385. In 
the first of these the court, without reeference to 
the earlier case (Humphreys v. Irwine, supra), 


, held that the amendment was permissible under 


the broad terms of a recent statute, which pro- 
vided that the ‘court may at any time amend 
pleadings by striking out or adding the name of 
any party.”’ and that ‘‘suit may be instituted 
against a party by a fictitious name, and when his 
true name is ascertained it may be inserted.’’ In 
Lewis vy. Austin the court held not only that the 
amendment was within the spirit if not the letter 
of the statute, but also that it was permissible on 
the ground that a suit instituted in the name of a 
deceased person was not a void proceeding. 








STATUTORY REGULATION OF THE 
EMPLOYMENTS OF WOMEN. 

It seems to be universally conceded that 
where the morals of the community are 
affected, or even the moral sense outraged, it 
is perfectly competent for our legislative 
bodies to discriminate between man and 
woman, and to forbid to the latter that which 





is permitted to the former. We thus find 
statutes generally sustained by the courts 
which forbid the sale of liquor by saloon- 
keepers to females, which provide that no 
liquor licenses shall be granted to women, 
which prohibit the sale of ‘‘intoxicants in any 
room, hall or other place where women or 
minors are employed or allowed to assemble 
for the purpose of the business therein car- 
ried on,’’? which require a higher license fee 
to be paid by those persons who employ 
women than is required of others, or which 
are directed against the women themselves, 
and which prohibit females from entering or 
being ‘‘present in any public saloon, beer 
cellar or billiard room where intoxicating 
liquors are sold to be drunk on the premises,’’ 
and this either as guests, visitors or em- 
ployees.! Against such laws there has been 
in the past, and is likely to be in the future, 
but little protest. They are supported by 
the moral sense of the community and by the 
majority of the women themselves. Even as 
a legal proposition, the right to property and 
the free use thereof, the right to make con- 
tracts and the personal liberty guaranteed by 
the federal and the state constitutions, have 
been everywhere held to be subordinate to the 
higher right of the community to be shielded 
and protected from actions and things which 
are injurious to its health, its safety, its 
morals and its welfare. Where, however, an 
attempt is made to regulate or prohibit by 
statute actions upon which there is no seem- 
ing taint of immorality, and to restrict and 
limit the freedom of women in oceupations 
which in their very nature are not merely 
harmless but legal and useful, a much more 
difficult question is presented. Numerous 
acts of this nature have already been passed 
by our legislatures, and their number will 
become greater and greater as the industrial 
pressure increases, and competition and the 
struggle for existence grows keener and 
keener. Chief among them are those which 
entirely prohibit the employment of females in 
mines, and which regulate the number of 


1 Welsh v. State, 126 Ind. 71; Foster v. Police Com- 
missioners, 102 Cal. 483; Wagner v. Garrett, 118 Ind. 
114; Berginan v. Cleveland, 39 Ohio St. 651; Marian 
v. Reynolds, 14 Mont. 383; Ex parte Hayes, 98 Cal. 
555; Ex parte Felchin, 96 Cal. 360; Hx parte Smith, 
68 Cal. 702; State v. Consadine, 16 Wash. 358; Jn re 
Consadine, 83 Fed. Rep. 157; City of Hoboken vy. 
Goodman, 51 Atl. Rep. 1092. 
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hours during which they may work or be em- 
ployed in factories and workshops. 

On the subject of the validity of statutes 
which prohibit the employment of females in 
mines there appear to be no adjudicated cases 
in the United States. The right of the legis- 
latures to pass such statutes seems, however, 
to be everywhere conceded. Although the 
business of mining is in itself recognized as 
being both harmless and useful, the employ- 
ment of women therein is revolting to the 
aesthetic and sentimental, if not the really en- 
lightened moral sense of the community, and 
whenever any act or employment becomes 
such the courts are slow to interfere with 
legislative enactments which regulate or for- 
bid it. Since the time of Lord Shaftsbury, 
indeed, and his memorable crusade against 
the iniquities perpetrated in the mines of 
England, the conscience of the English speak- 
ing world has been alive on the subject, the 
practice of employing women in such places 
has been almost everywhere voluntarily dis- 
continued, and wherever and whenever the 
law has forbidden the same no one seems to 
have cared to face popular criticism and con- 
demnation by violating, or at any rate, by 
contesting in the courts the validity of the 
enactments. So too, the right of the legisla- 
ture to regulate the employments of children 
of both sexes has been everywhere conceded.? 
Where, however,‘an attempt has been made 
to impose restrictions npon the employment 
of adult females in factories and workshops 
no such considerations have applied anda 
strenuous opposition has been everywhere 
met with. 

Up to the year 1894, there was, however, 
no adjudicated case upon the subject, save 
that of Commonwealth v. Hamilton Manu- 
facturing Company, passed upon by the Mas- 
sachusetts court. In that case a statute 
was upheld which provided that no minor 
under the age of eighteen years and no female 
over that age should be employed in ‘any man- 
ufacturing establishment within the common- 
wealth of Massachusetts for more than ten 
hours in any one day. The opinion handed 
down by the court, however, was extremely un- 

satisfactory and inconclusive in its reasoning, 
whatever one may be inclined to think on gen- 
eral principles of the validity or wisdom of 
— vy. Ewer, 19 N. Y. Supp. 933, 38 Cent. L. J. 





enactments of the kind passed upon. It dis. 
missed the question at issue by stating gener. 
ally and broadly that the act came within the 
police power of the state, and made the pecu. 
liar assertion that the right of a woman to use 
her own judgment as to the number of hours 
she shall work was not interfered with, as the 
statute merely applied to work in factories, 
and after the factory was closed or she had left 
the same, she could work at any other oceu- 
pation she choose. 

The objections raised to the class of stat- 
utes in question, and which were, no doubt, 
urged in the Massachusetts court, are that 
they are class legislation; that they discrimi- 
nate between man and woman; that they de 
prive both the employer and the employee of 
property without due process of law; that 
they needlessly interfere with personal liberty 
and the freedom of contract. There can be 
no doubt that the right to property and the 
liberty guaranteed by the constitution in- 
volves the right not only to possess that which 
has already been acquired and that whichis 
existing and tangible, but also to labor for the 
acquisition of property and, for this end, to 
make and enter into the necessary contracts 
of employment.’ It is absurd, therefore, to 
say that a woman prohibited from laboring in 
a factory for more than a certain number of 
hours a day cannot complain, for the reason 
that she may spend her hours outside of such 
factory in any manner that she pleases. The 
fact still remains that she is restricted in fol- 
lowing her trade, her peculiar employment, 
the employment at which she is, perhaps, alone 
able to earn her daily bread. The question 
must and should be met squarely. She is de 
prived of property, or, what is the same thing, 
of the right to acquire property, and so is her 
employer. The law, therefore, is invalid u~ 
less some valid justification for it exists in the 
public weal, and in the broad considerations 
of public policy, subject to which all right of 
property and individual liberty exists. Is the 
right of property, then, and the individual lib- 
erty of which she and her employer have been 
deprived a right and a liberty the exercise of 
which is injurious to the body politic, and 
which, therefore, should be restrained, for 


8 Commonwealth vy. Hamilton Manufacturing Co 
120 Mass. 385. 

4See opinion in Braceville Coal Co. v. People, ui 
Til. 66, 70, 37 Cent. L. J. 409. 
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“the welfare of the public is the highest 
law?’’? 

In 1894 the Supreme Court of Illinois an- 
swered this question in the negative, in pass- 
ing upon the validity of a statute similar in all 
respects to that of the state of Massachusetts, 
except that an eight instead of ten hour day 
was provided for. The act was held uncon- 
stitutional on the ground that it was an un- 
justifiable interference with personal liberty, 
was class legislation, and deprived both the 
women concerned aud their employers of 
property without due process of law. ‘*‘Wom- 
enemployed by manufacturers,’’ the court 
said,® ‘‘are forbidden to make contracts 
to labor longer than eight hours a day, 
while women employed as saleswomen in 
stores, or as domestic servants or as_ book- 
keepers or stenographers or typewriters, or in 
laundries or other occupations not em- 
braced under the head of manufacturing are 
at liberty to contract for as many hours of 
laborina day as they choose. The manner 
in which the section thus discriminates 
against one class of employers and employees 
and in favor of all others, places it in opposi- 
tion to the constitutional guaranties hereinbe- 
fore discussed, and so renders it invalid. 
But aside from its partial and discriminating 
character, this enactment is a purely arbi- 
trary restriction upon the fundamental rights 
of the citizen to control his or her own time 
and faculties. It substitutes the judgment 
of the legislature for the judgment of the em- 
ployer and employee in a matter about which 
they are competent to agree with each other. 
* * * It takes away the right of private 
judgment. Where the legislature thus un- 
dertakes to impose an unreasonable and un- 
necessary burden upon any one citizen or 
class of citizens it transcends the authority 
intrusted to it by the constitution, even 
though it imposes the same burden upon all 
other citizens or classes of citizens. General 
laws may be as tyrannical as partial laws. 
* * * As a ‘citizen,’ woman has the right 
to acquire and possess property of every 
kind. As a ‘person,’ she has the right to 
claim the benefit of the constitutional pro- 
Vision that she shall not be deprived of life, 
liberty or property without due process of 


5 Salus populs suprema est lex. 
oe See opinion of the court in Richie y. People, 135 
- 98, 





law. Involved in these rights thus guar- 
anteed to her is the right to make and en- 
force contracts. The law accords to her, as 
to every other citizen, the right to gaina 
livelihood by intelligence, honesty, and in- 
dustry in the arts, the sciences, the profes- 
sions and the other vocations. * * * As 
a general thing it is the province of the legis- 
lature to determine what regulations are nec- 
essary to protect the public health and secure 
the public safety and welfare. But inasmuch 
as sex is no bar under the constitution and 
the law, to the endowment of woman with the 
fundamental and inalienable rights of liberty 
and property, which include the right to 
make her own contracts, the mere fact of 
sex will not justify the legislature in putting 
forth the police power of the state for the 
purpose of limiting her exercise of those 
rights, unless the courts are able to see that 
there is some fair, just and reasonable con- 
nection between such limitation and the pub- 
lic health, safety or welfare proposed to be 
secured by it. * * * The act is not 
based upon the theory that the manufacture 
of clothing, wearing apparel and other art- 
icles is an improper occupation for women to 
be engaged in. It does not inhibit their 
employment in factories and workshops. On 
the contrary it recognizes such places as 
proper for them to work in by permitting 
their labor therein during eight hours of each 
day. The question here is not whethera 
particular employment is a proper one for 
the use of female labor, but the question is 
whether in an employment which is conceded 
to be lawful in itself, and suitable for woman 
to engage in, she shall be deprived of the 
right to determine for herself how many 
hours she can and may work during each 
day. There is no reasunable ground af least 
none which has been made manifest to us in 
the argument for fixing upon eight hours in 
one day as the limit within which woman may 
work without injury to her physique, and 
beyond which, if she work, injury will neces- 
sarily follow. But the police power of the 
state can only be permitted to limit or 
abridge such a fundamental right as the 
right to make contracts when the exercise 
of such power is necessary to promote the 
health, comfort, welfare or safety of society 
or the public; and it is questionable whether 
it can be exercised to prevent injury to the 
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individual engaged in a particular valling.’’ 

In July, 1902, however, the Supreme Court 
of Nebraska in an unanimous opinion’ sus- 
tained an almost identical statute. The act 
passed upon forbade the employment of fe- 
males for more than sixty hours in any one 
or ten hours in any one day in any 
manufacturing, mechanical or mercantile 
establishment, hotel or restaurant. It dif- 
fered merely from the Llliuois statute in that 
the hours of labor provided for were ten 
instead of eight, and that the act applied to 
hotels and restaurants as well as to factories 
and workshops. In its opinion, however, 
the court took a directly opposite position to 
that assumed by the Illinois tribunal. It 
resolved the question propounded by the lat- 
ter court, as to whether the police power of 
the state could be invoked *‘to prevent in- 
jury to the individual engaged in a particular 
calling,’’ irrespective of any direct proof of 
an injury to the public at large, in the 
affirmative. It evinced a willingness to yield 
to the legislative discretion in matters of the 
kind passed upon. It clearly recognized 
woman as belonging to a class of her own, as 
being basically different from man, as a 
ward of the state and peculiarly the subject 
of its care and solicitude. The members of 
the legislature, the court said, ‘‘come from 
no particular class. They are elected from 
every portion of the state, and come from 
every ayovation and from all the walks of 
life. They have observed the conditions 
with which they are surrounded, and know 
from experience what laws are necessary to 
be enacted for the welfare of the communi- 
ties in which they reside. They determined 
that the law in question was necessary for the 
public good, and the protection of the health 
and well-being of women engaged in labor 
inthe establishments mentioned in the act. 
That question was exclusively within their 
power and jurisdiction, and their action 
should not be interfered with by the courts 
unless their power has been improperly and 
oppressively exercised. Women and child- 
ren have always, to a certain extent, been 
wards of the state. Women in recent years 


have been partly emancipated from their 
They now have a 


Tney may own 
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common law disabilities. 
limited right to contact. 

7 Wenham vy. State, 91 N. W. Rep. 420. See also to 
same effect State y. Buchanan, 70 Pac. Rep. 52. 








property real and personal in their own right, 
and may engage in business on their own ac. 
count. But they have no voice in the enact- 
ment of the laws by which they are governed, 
and can take no part in municipal affairs, 
They are unable, by reason of their physical 
limitations to endure the same hours of ex. 
haustive labor, as may be endured by adult 
males. Certain kinds of work which may be 
performed by men without injury to their 
health would wreck the constitutions and de- 
stroy the health of women and render them 
incapable of bearing their share of the bur- 
dens of the family and the home. ‘The state 
must be accorded the right to guard and pro- 
tect women, as a class against such a condi- 
tion ; and the law in question, to that extent, 
conserves the public health and welfare. On 
the question of the right to contract we may 
well declare a law unconstitutional which in- 
terferes or abridges the right of adult males 
to contract with each other in any of the 
business affairs or vocations of life. The 
employer and the laborer are practically on 
an equal footing, but these observations do 
not apply to women-and children. Of the 
many vocations in this country eomparatively 
few are open to women. Their field of re- 
munerative labor is restricted. | Competition 
for places therein is necessarily great. The 
desire for place, and in many instances the 
the necessity of obtaining employment, would 
subject them to hardships and exactions 
which they would not otherwise endure. The 
employer who seeks to obtain the most hours 
of labor for the least wages bas such an ad- 
vantage over them that the wisdom of the 
law for their protection, cannot well be ques- 
tioned. No doubt these considerations were 
the moving cause for the passage of the law 
in question. If the act is the result ofa 
fair, reasonable exercise of police power, it 
should be upheld.’’ 

The above are all of the adjudicated cases 
in the United States at the present time which 
pass directly upon the question involved, and 
we see in them a clashing of ideas. To the 
mind of the writer the reasoning of the Ne 
braska opinion and the conclusion, though, 
perhaps not the reasoning of the Massachu- 
setts court in the case of Hamilton v. Manu- 
facturing Company, seem to be much more 
in accord with basic legal principles than 
those furnished by the Illinois tribunal. The 
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doubt expressed by the latter court as to 
whether the state, under its police powers, 
may interfere as between employer and em- 
ployee takes, it is true, the form of a positive 
assertion in a more recent case in Colorado, 
where a law was involved which sought to 
regulate the hours of adult men in the mines 
of the state. But that opinion is so unre- 
strained in its character, is so full of distrust 
and prejudice towards the legislative branch 
of the government, is so almost violent in its 
language, that much of its weight is lost.® 
It, too, is diametrically opposed to a decision 
rendered by the Supreme Court of Utah and 
to a later one affirming the same handed 
down by the Supreme Court of the United 
States,? as well as to the holdings, though, 
perhaps, not the expressed opinions of many 
other courts. ‘‘The fact,’’ these courts say, 
“that both parties are of full age and compe- 
tent to contract, does not necessarily deprive 
the state of the power to interfere where the 
parties do not stand upon an equality, or 
where the public health demands that one 
party to the contract shall be protected 
against himself. The state still retains an 
interest in his welfare, however reckless he 
may be. The whole is no greater than the 
sum of all the parts, and when the individual 
health, safety and welfare are sacrificed or 
neglected the state must suffer.’’!° 

There is, too, a strong argument which may 
be adduced in favor of the laws in question 
from the reasoning and holdings of the New 
York courts in passing on the validity of the 
enactments of the state in relation to the em- 
ployment of children. ‘‘Tosociety organized 
as a state,’’ they say!) ‘‘it is a matter of 
paramount interest that the child should be 
eared for, and that the duties of support and 
education be performed .by the parent, or 
guardian, in order that the child shall become 
a healthful and useful member of the com- 
munity. It has been well remarked that the 
better organized and trained the race, the 
better it is prepared for holding its own. 
Hence it is that laws are enacted looking to 


8 In re Morgan (Colo.), 58 Pac. Rep. 1071, 50 Cent. L. 
J. 61. 

* State v. Holden, 14 Utah, 71; Holden v. Hardy, 169 
U. S. 366, 44 Cent. L. J. 1, 46 Cent. L. J. 355. 

10 See opinion of the court in Holden v. Hardy, 169 
U. S. 366, 46 Cent. L. J. 355. 

1 See opinion in People v. Ewer, 19 N. Y. Supp. 933, 





the compulsory education by parents of their 
children, and to their punishment for cruel 
treatment, and which limit and regulate the 
employment of children in the factory and 
workshop, to prevent injury from excessive 
labor. It is not and cannot be disputed that 
the interest which the state has in the physi- 
eal, moral and intellectual well-being of its 
members, warrants the implication and the 
exercise of every just power, which will re- 
sult in preparing the child, in future life, to 
support itself, to serve the state, and in all 
relations and duties of adult life to perform 
well and capably its part. * * * It (the 
statute under consideration, prohibiting the 
appearance of children upon the public stage) 
interferes to prevent the public exhibition of 
children under a certain age in spectacles or 
performances, which by reason of the place 
or hour, of the nature of the acts demanded 
of the child performer and of the surround- 
ings and circumstances of the exhibitions are 
deemed by the legislature prejudicial to the 
physical, mental or moral welfare of the 
child, and hence to the interests of the state 
itself.’ If this solicitude exists in behalf of 
the child after birth, and this desire for its 
proper education and training, it is difficult 
to see why some prenatal precaution may not 
be taken and the mother herself afforded the 
necessary time and opportunity to properly 
care for and train her children. The incap- 
ables of the community, whether they be 
broken down men or women, or the children 
of such women, born weak, blind or deformed 
on account of the debilitated conditions of 
their mothers, besides furnishing an undesir- 
able citizenship, are a constant expense to 
the community, and fill our public hospitals, 
penitentiaries and asylums. It is indeed uni- 
versally conceded that the foundation for the 
large amount of pauperism now to be 
found in England,’? was laid in the 
shattered lives and morals and broken down 
constitytions which resulted from the unre- 
straine@) and barbarous employment of 
women in the English factories and mines at 
the beginning of this century. It is too a 
significant fact that not only is the number of 
the women and girls employed in our fac- 
tories and in mercantile life increasing every 
day, but that by far the larger proportion be- 
gin work between the ages of eleven and 

12 Estimated to be ten per cent. of the population. 
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twenty and at atime when the strain of ex- 
cessive labor is particularly injurious to the 
female organism. While of these in the 
neighborhood of seventy-five per cent. after- 
wards marry and become the mothers of 
children, or are already women with families. 
There would, therefore, appear ample reason 
for and justification for legislative interfer- 
ence of some kind, and unless the narrow at- 
titude is assumed that the employee is out- 
side the pale of legislative protection, laws 
which reasonably regulate employment are 
certainly within the police powers of the 
state. The chief and practical questions to 
be settled, however, are how far such regu- 
lations s'’all extend and who shall decide on 
the nec: s:ity for and the nature of the regu- 
lations .o be prescribed. Shall it be the mem- 
bers of our supreme courts who, in spite of 


their legal training, are far removed from the | 


industrial struggle, from the great pulsating 
heart of humanity, and who can study the 
question merely as it is presented to them in 
printed records and briefs and in the argu- 
ment of counsel. Or shall it be the legisla- 
tures, fresh from the body of the people, and 
with the power to appoint committees to ex- 
amine and to investigate. On this question 
the courts seem to differ ‘and divide.'® As 
far asthe writer is concerned, although he 
would hesitate in leaving to the legislature 
an unlimited discretion, he still believes that 
the tendency evinced by the supreme courts 
of the United States, New York, Nebraska 
and Utah to trust largely to that discretion 
and to only interfere in the most extreme 
cases is the wiser course. The question is, 
after all, rather industrial and political than 
legal. Anprew A. Bruce. 

University of North Dakota. 

13 Compare: Jn re Morgan, 58 Pac. Rep. 1071; Hol- 


den v. Hardy, 169 U. S. 366; Wenham y. State, 91 
N. W. Rep. 420. 








LIFE INSURANCE — EFFECT OF INCONTEST- 
ABLE CLAUSE IN CASE OF SUICIDE. 


ROYAL CIRCLE v. ACHTERRATH. 


Supreme Court of Illinois, October 26, 1903. 


A provision in the constitution of a fraternal insur- 
ance society that a certificate issued to a member 
shall be incontestable after a certain date from the 
issuance of the policy, provided that the member 
continue in good standing and fully comply with the 
laws and rules of the association, and that all dues 
and assessments be paid as required, estops the so- 








ciety from contesting the certificate on the ground of 
suicide of the member, which, under another clause 
of the constitution, is declared to avoid the certificate, 

Where the constitution of a fraternal insurance so- 
ciety provides for a trial and conviction to establish 
loss of good standing, the commission of suicide bya 
member, which is elsewhere forbidden by the consti- 
tution, does not involve loss of good standing within 
the meaning of a clause providing that the certificate 
should be incontestable after a certain date, the mem- 
ber continuing in good standing. 

A fraternal insurance contract provided that the 
certificate should be void if the member should die 
in consequence of the violation or attempted viola- 
tion of the laws of any state or territory. Held, that 
suicide is not a crime under the statutes of this state, 

One who actually accomplishes the commission of 
suicide is not guilty of an attempt to commit suicide. 
STATEMENT OF Facts: 

This is an action of assumpsit brought in the 
circuit court of Hancock county by the appellee, 
Elizabeth Achterrath, against the Royal Circle, 
a fraternal insurance society, to recover on a cer- 
tificate issued by said society to one William 
Achterrath, husband of plaintiff below. 

May 8, 1901, William Achterrath, the insured, 
came to his death by suicide, he having shot him- 
self in the head with a revolver at his home in 
Augusta township. 

The declaration sets out the certificate in hee 
verba, and avers, among other things, that Wil- 
liam Achterrath died on May 8, 1901, and that he 
was at that time in good standing, and had com- 
plied with all the laws, rules, and regulations of 
the society; and that his widow within a reas- 
onable time furnished appellant with satisfactory 
evidence of his death, and offered to deliver up 
the certificate upon payment to her of the amount 
due thereon, etc. 

MAGRUDER, J.: (after stating the facts). In 
the case at bar, the proof shows that William 
Achterrath, to whom the benefit certificate sued 
upon was issued, died by, hisown hand. While 
the aflirmative proof in the case does not show 
whether the deceased was sane or not at the time 
of his death, yet there is no proof that he was in 
such a state of mind as to be unconscious of the 
physical nature of the act of self-destruction, and 
therefore, in the absence of any proof as to his 
insanity, all the presumptions are in favor of his 
sanity. Grand Lodge I. O. M. A. v. Wieting, 168 
Ill. 408,48 N. E. Rep. 59,61 Am. St. Rep. 123; 
Dickerson v. Northwestern Mutual Life Ins. Co., 
200 Ill. 270, 65 N. E. Rep. 694. It follows that, 
under the terms and provisions of the} benefit 
certificate, and of the application for membership, 
and of the constitution and by-laws of the appel- 
lant association, except those contained in section 
lof article 16 of the constitution of the order, 
the appellant would not be Itable to the appellee 
in this suit. Consequently, the real and substan- 
tial, and only material, question in the case, is 
whether the remaining $1,500 due upon the face 
of the benefit certificate is indisputable and 
incontestable by the appellant on account of the 
provision contained in section 1 of article 16 of 
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the constitution, that section being indisputably 
a part of the contract between the society and the 
insured. In other words, is the appellant estop- 
ped from refusing payment on account of Ach- 
terrath’s death by sufcide, by reason of the ‘‘in- 
contestable clause’’ quoted in the statement pre- 
ceding this opinion as section 1 of article 16 of 
appellant’s constitution? 

Section 1 of article 16 provides that ‘‘after two 
years from the date of a certificate, the member 
continuing in good standing, the only conditions 
binding upon the member are the agreements as 
to his full compliance with the laws and rules of 
the association, and that all dues and assessments 
shall be paid as required. In all other respects 
the payment of any sum, due under any certifi- 
cate issued to a member, shall be indisputable and 
incontestable.”’ 

Before proceeding to consider the proper mean- 
ing and interpretation of this incontestable clause, 
it may be well to referto some of the authorities 
which have considered the force and effect to be 
given to such clauses. Courts have frequently re- 
cognized the validity of clauses making polices 
of life insurance and benefit certificates in be- 
nevolent associations incontestable by the com- 
pany or association under certain conditions. 


Stipulations to the effect that a policy or certifi- 
cate shall become incontestable for fraud in pro- 
curing the same after the lapse ofa specified 
period from the date of its issue have been held 


valid as creating a short statute of limitations in 
favor of the insured, and as giving the insurer a 
limited period for the purpose of testing the va- 
lidity of the policy. Insuch cases the company 
or association cannot set up fraud as a defense if 
the period so fixed is sufficient to enable the com- 
pany or association, by the exercise of proper 
diligence, to ascertain whether fraud has been 
practiced or not. Such clauses, making a policy 
or certificate incontestable for fraud, have fixed 
such period at from one to three years from the 
date of the issuance of the policy or certificate. 
Massachusetts Life Assn. v. Robinson, 104 Ga. 
256, 30S. E. Rep. 918, 42 L. R. A. 261; Patterson 
y. Natural Premium Mutual Life Ins. Co., 100 
Wis. 118, 75 N. W. Rep. 980, 42 L. R. A. 253, 69 
Am. St. Rep. 899; Wright v. Mutual Benefit Life 
Assn.,118 N. Y. 237, 23 N. E. Rep. 186, 6 L. R. A. 
731,16 Am. St. Rep. 749; Clement v. New York 
Life Ins. Co., 101 Tenn. 22, 46 S. W. Rep. 561. 
“Ithas been held that wherea policy provides 
that it shall be incontestable after a certain 
period, except for certain causes, death by suicide 
not being one of the excepted causes, such clause 
will apply in case of the death of the insured by 
suicide, notwithstanding the policy contains 
another clause providing that death by suicide is 
not a risk which the company assumes.”’ 19 Am. 
& Eng. Ency. of Law (2d ed.) p. 80; Mareck v. 
Mutual Reserve Fund Life Assn., 62 Minn. 39, 64 
N. W. Rep. 68, 54 Am. St. Rep. 613; Goodwin v. 
Provident Savings Life Assurance Assn... 97 Lowa, 
226, 66 N. W. Rep. 157, 32 L. R. A. 473, 59 Am. 





St. Rep. 411; Simpson v. Life Ins. Co., 115 N. 
Car. 393, 20 S. E. Rep. 517; Mutual Reserve 
Fund;Life Assn. v. Payne (Tex. Civ. App.), 328. 
W. Rep. 1063; Murray v. State Mutual Life 
Ins. Co., 22 R. I. 524, 48 Atl. Rep. 800, 53 L. R. 
A. 752; Kline v. National Benefit Assn., 111 Ind. 
462, 11 N. E. Rep. 620, 60 Am. Rep. 703. In in- 
terpreting incontestable clauses, several well 
known rules of construction are adopted as being 
peculiarly applicable to contracts of this class. 
One of these rules of construction is that such 
contracts are to be liberally construed in favor of 
the insured. In First National Bank vy. Insurance 
Co., 95 U. S. 673, 24 L. Ed. 563, it was said that, 
“the policy having been prepared by the insurers, 
it should be construed most strongly against 
them.’’ In Thompson y. Insurance Co., 136 U. 
S. 297, 10 Sup. Ct. Rep. 1019, 34 L. Ed. 408, it was 
said: ‘Ifa policy is so drawn as to require in- 
terpretation, and to be fairly susceptible of two 
different constructions, the one will be adopted 
that is most favorable to the insured.”’ See, also, 
Massachusetts Life Assn. v. Robinson, 104 Ga. 
277, 30S. E. Rep. 918, 42 L. R. A. 261. In the 
American & English Encyclopedia of Law, vol. 
19 (2d ed.) p. 80, itissaid: ‘‘In regard to mat- 
ters which would have the effect of defeating or 
destroying the contract, if there is a reasonable 
doubt asto the extent of the application of the 
incdntestable clause it must be solved in favor of 
the beneficiary, and stipulations in the policy to 
the contrary must yield. Thus it has been held 
thata clause in a policy providing that ‘if the 
terms of this contract be complied with it shall be 
incontestable after one year from its date,’ though 
the meaning is somewhat doubtful, will relieve the 
insured from the effect of a false warranty after 
the expiration of one year. * * * Soit has 
been held that where a policy omits the ‘suicide 
clause,’ but contains a clause making it absolutely 
incontestable from the date of its delivery and ac- 
ceptance, except for nonpayment of premiums or 
misstatment of age, intentional suicide while sane, 
although technically a crime, cannot be set up as 
a defense under another clause of the policy in 
effect providing that death ‘in consequence of or 
in violation of law’ is not a risk covered by 
the policy.*’ So, in Mareck v. Mutual Reserve 
Fund Life Ass’n, supra, it was said: “‘If there is 
a reasonable doubt as to the extent of the appli- 
cation ofthe ‘incontestable clause,’ it must be 
solved in favor of the beneficiary. This clause 
was inserted in the contract by the company 
itself. * * * Another reason why the insured 
might well understand the clause as meaning this 
[that is, that the company agreed to waive the 
condition as to suicide after five years], and 
why the company itself may have intended it to 
have that meaning, is the fact that itis the cus- 
tom of many life insurance companies to limit the 
operation of conditions as to suicide to a fixed 
period, and to make their policies thereafter in- 
contestable on that ground.’’ In the case last 
referred to, of Mareck v. Mutual Reserve Fund 
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Life Ass’n, there was written in ink across the 
face of the policy, and forming a part of it, the 
following: ‘After five years from the date of 
this certificate, itis incontestable for any cause, 
except nonpayment of dues or mortuary assess- 
ments at the times and places, and in the manner 
herein provided, the age of the member being 
correctly stated in the application for this cer- 
tificate.”’ The age of the insured was correctly 
stated in his application, and all dues and mort- 
uary assessments were duly paid up to the time of 
his death, and more than five years after the date 
of the certificate the insured came to his death 
by his own hand; and it was there held that the 
incontestable clause applied, and that the company 
was liable for the full amount named in the life 
insurance policy. In Goodwin vy. Provident Sav- 
ings Life Assurance Ass‘n, 97 Iowa, 234, 66 N. W- 
Rep. 159, 32 L. R. A. 473, 59 Am. St. Rep. 411, it 
appeared that by the terms of the policy it was 
incontestable after two years from its date, ex- 
cept for fraudin procuring it, subject, however, 
to stipulations regarding payments of premiums 
and extra hazardous occupations, and it was 
there said by the court: ‘‘The tenets established 
for the guidance of courts in such matters 
are well understood, and no one is_ better 
established than that in all cases the policy must 
be liberally construed in favor of the assured, 
so as not to defeat, without a plain necessity, ‘his 
claim forindemnity. And when the words used 


may, without violence, be given two interpreta- 
tions, that which will sustain the claim and cover 


the loss should be adopted. * * * The proper 
construction of this policy, taken in connection 
with the application, we think, is that the policy 
does not cover. death by suicide occurring within 
two years from the date of its delivery, but that 
after two years it is incontestable except upon 
the grounds stated therein. This construction 
will give effect to all the provisions of the policy, 
and, as such a result is always sought for by courts 
in interpreting all classes of contracts, we are 
quite content with it. We are the better satis- 
fied with this conclusion because it seems that, in 
life insurance, certain companies limit the opera- 
tion of the conditions as to suicide to a fixed 
period, and make their policies incontestable on 
that ground thereafter.” 

An application of the rules thus announced in 
relation to these incontestable clauses in policies 
of insurance and benefit certificates leads to the 
conclusion that the appellant is estopped from 
denying its liability tothe appellee upon the 
benefit certificate, here sued upon, by reason of 
the provision contained in section 1 of article 16 
of the constitution. It is claimed by the appel- 
lant that William Achterrath did not continue in 
good standing by reason of the fact that he com- 
mitted suicide. When the constitution provides 
that ‘‘after two years from the date of a certifi- 
cate, the member continuing in good standing, 
the only conditions binding upon the member 
are the agreements,”’ etc., it isnot meant that by 





the act of taking his life the member does not 
continue in good standing. The meaning is that 
he must continue to be in good standing during 
the period of two years after the issuance or date 
of the certificate, and up to the time of his death, 
The loss of good standing, as here contemplated, 
is notsuch loss as that occurring by the act of 
death, but the reference is to such good standing 
as exists up to the time of the death. ‘The life of 
the insured is ended the moment the act of 
suicide is performed, and there is no interval for 
loss of good standing in the order. In the next 
place, section 1 of article 14 of appellant’s consti- 
tution, as quoted in the statement preceding this 
opinion, provides for aftirmative action to be 
taken by the order in case of any offense against 
the order being committed by the member. The 
accused must be given an opportunity to be 
heard, and evidence must be taken by a commit- 
tee, and a report made to the lodge, and a vote 
had upon the report or recommendations of the 
committee. As the loss of good standing or the 
member must be established by atrial and con- 
viction of the offense charged against him, it can- 
not be said that suicide is such a loss of good 
standing as is contemplated by section 1 of article 
16, as no investigation or trial could occur to es- 
tablish the loss of good standing after a member's 
death. 

When a certificate of membership is issued toa 
member, that certificate is evidence of his good 
standing atthe time of its issue, and such good 
standing will be presumed to continue until] there 
is proof that it no longer exists. A member is 
said to be in good standing when he complies 
with the laws, rules, usages, and regulations of 
the order. Such compliance necessarily includes 
punctual payment of all dues and assessments for 
which the member may become liable. Good 
standing also means good conduct, that is, 
freedom from the violation of those requirements 
which indicate the benevolent purposes of the so- 
ciety, or express its intention to insist upona 
high standard of character among its members. 
Independent Order of Foresters v. Zak, 136 Ill. 
185, 26 N. E. Rep. 593, 29 Am. St. Rep. 318; 
Royal Templars of Temperance y. Curd, 111 Ill. 
284. The words of the certificate here sued upon 
are as follows: ‘‘Provided always that said mem- 
ber is in good standing in this order at the time of 
said death.”’ Inrelation to words of a similar 
kind we said, in Independent Order of Foresters 
v. Zak, supra: ‘‘Under such a constitution as that 
of appellant, the loss of good standing must be 
shown by some official action on the part of the 
organization. * * * The order is a corporate 
body. The attitude of a corporate body towards 
one of its members can only be known through 
its action as such corporate body. The only 
proper evidence of such action will be the records 
or proceedings of the organization itself.’ It is 
clear that, inasmuch as loss of good standing on 
the part of a member must be thus established by 
corporate action, such loss of good standing does 
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pot include the act of the member in committing 
suicide. See, also, Niblack on Accident Insur- 
anceand Benefit Societies (2ded.) §§ 155-157, 
inclusive; also § 323. At section 323 of the sec- 
ond edition of Niblack’s work on Accident Insur- 
ance and Benefit Societies, the author says: 
“Proof that the society recognized the decedent 
ag amember up to a short time before his death, 
in connection with the presumption that 
all persons follow such laws, rules, and regu- 
lations as they are subject to, is sufficient 
evidence of the goods tanding of decedent 
to maintain the action.’’ It is not denied in 
this case that the deceased, William Achterrath, 
paid all his dues, and conformed in every respect 
tosuch requirements of the society as entitled 
him toa good standing up to the time of his 
death, independently and outside of the fact that 
he died by his own hand. 2 Bacon on Benefit 
Societies and Life Insurance (2d ed.) § 414. 

Again, the constitution and by-laws of the ap- 
pellant society, which are a part of the contract 
made by it with the deceased, recognize a dis- 
tinction between loss of good standing in the 
society, and self-destruction. A member’s certi- 
ficate may become void by his loss of good stand- 
ing in the order, but such loss of good standing is 
determined, as a general thing, by a trial and 
conviction intheorder. When, however,a mem- 
ber takes his own life, no trial can be had, and 
none is required by the constitution of the order. 
The act of suicide works a forfeiture of the certifi- 
cate, not because the member is thereby deprived 
of his good standing in the order at the time of 
his death, but because, aside from all question of 
good standing, it is especially provided that sui- 
cide in and of itself shall defeat a recovery. If 
the intention was that loss of good standing in 
the order always occurred when death was from 
self-destruction, then there would be no occasion 
for providing especially against suicide. In such 
case it would only be necessary to provide gen- 
erally that loss of good standing should work a 
forfeiture of the policy, and, if the commission of 
suicide is included in the loss of good standing, 
the special provisions against suicide would be 
unnecessary. 

Counsel for appellant, however, claim that sui- 
cide is a crime, and that, therefore, the appellant 
is not liable under the provisions of its constitu- 
tion, which make the certificate null and void if 
a member dies on account of the violation of any 
criminal law of any state, province or municipal- 
ity. But suicide is not a crime under the statutes 
of this state. In New York, although suicide is 
not a crime, an attempt to commit suicide is a 
crime, but it has been held in that state that the 
fact that a member killed himself is not a defense 
toan action under a provision of the contract 
that it should be void if he should die ‘‘in viola- 
tion of, or attempt to violate, any criminal law.” 
Darrow y. Family Fund Society, 116 N. Y. 537, 22 
N. E. Rep. 1093, 6 L. R. A. 495, 15 Am. St. Rep. 
530. In Kerr v. Minnesota Mutual Benefit Assn., 





39 Minn. 174, 39 N. W. Rep. 312, 12 Am. St. Rep. 
631, where a policy of insurance provided that ‘if 
the assured shall die in, or in consequence of, the 
violation of any criminal law of any country, state 
or territory in which the assured may be, this 
certificate shall be null and void,” it was held 
that death by suicide is not, within the proper 
meaning of the policy, to be considered as the 
violation of law therein referred to; and in that 
case it was said by the Supreme Court of Minne- 
sota: ‘‘And under the general language here 
used, which must be construed favorably to the 
assured and strictly as against the company, the 
violation of law referred to in the policy ought 
not, we think, to be construed to mean or include 
suicide. Suicide, though strictly a crime, is not 
reckoned among offenses or violations of law, 
such as the language of the policy would be com- 
monly understood to refer to.”’ 

Counsel for appellant also say that, while sui- 
cide itself may not be a crime, yet the attempt to 
commit suicide is a crime. But ‘‘an attempt to 
commit crime imports a purpose not fully accom- 
plished to commit it. It is the attempt to com- 
mit suicide that is the crime, while the taking of 
one’s own life is no violation of the criminal law. 
* * * While the attempt to commit suicide is 
a crime, the accomplishment of the purpose to do 
so is not.”” Darrow vy. Family Fund Society, su- 
pra. In the case at bar, suicide was actually ac- 
complished, and therefore it cannot be said that 
the deceased was guilty of the attempt to commit 
suicide. “If the act fails to accomplish its pur- 
pose, it constitutes an attempt; but, if the result 
of it is the consummation of the purpose, the act 
is not commonly designated as an attempt.’’ Dar- 
row v. Family Fund Society, supra. 

The benefit certificate issued to the deceased 
was issued January 19, 1899, and his death took 
place May 8, 1901, more than two years after the 
issuance of the certificate. Inasmuch as he con- 
tinued to be in good standing up to the time of 
his death, the question arises as to the meaning 
of that part of section 1 of article 16 which reads 
as follows: ‘The only conditions binding upon 
the member are the agreements as to his full com- 
pliance with the laws and rules of the association, 
and that all dues and assessinents shal] be paid as 
required. In all other respects the payment of 
any sum due under any certificate issued to a 
member, shall be indisputable and incontestable.” 
After the expiration of the two years from the 
date of the certificate, the only conditions bind- 
ing upon William Achterrath were the agree- 
ments as to his full compliance with the laws and 
rules of the association, and that all dues and as- 
sessments should have been paid as required. It 
is not denied that he paid all dues and assess- 
ments as required; and the only question remain- 
ing is whether the agreements as to his full com- 
pliance with the laws and rules of the association 
include or exclude the provisions in regard to 
suicide and self-destruction. 

The certificate in this case provides that the 
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statements and representations made by Achter- 
rath in the petition or application for his mem- 
bership in the circle shall be made a part of the 
eontract embodied in the certificate. When we 
look at the application for membership, we find 
two agreements embodied in the eighth and ninth 
elauses of the application, and following the one 
upon the other. By the first of these agreements, 
Achterrath says: ‘‘I further agree that the order 
shall not be responsible under this contract, if 
* * * Tshalldie * * * bysuicide, whether 
sane or insane,’ etc. By the terms of the second 
agreement, embodied in clause 9, he says: ‘I 
agree to make punctual payment of all dues and 
assessments for which I may become liable, and 
to conform in all respects to the constitution, 
laws, rules and usages of this order now in force, 
or which may hereafter be adopted by the su- 
preme circle thereof.’ By agreeing that the 
order shall not be responsible under the contract 
if he should die by suicide, whether sane or in- 
sane, he made an agreement which stood by it- 
self, and was not dependent upon anything in the 
constitution, laws, rules or usages of the order. 
It is not to be presumed that, when he made the 
agreement embodied in the ninth clause of the 
application, it was intended to repeat what was 
agreed to in the eighth clause. Therefore, when 
by the ninth clause he agreed to conform in all 
respects to the constitution, laws, rules and 
usages of the order, the intention evidently was 
to refer to such parts of the constitution, laws, 
rules and usages of the order as were not em- 
braced in what was agreed to by the terms of 
elause 8. If the language in clause 9 was broad 
enough to cover the agreement that the order 
should not be responsible in case of his death by 
suicide, then it was unnecessary to make the sep- 
arate agreement in regard to dying by suicide 
which is embodied in clause 8. In construing 
two clauses of a contract following one upon the 
other, a construction will not be adopted which 
makes one a repetition of the other. It is true 
that, by section 5 of article 10 of the constitution, 
it is provided that “‘ifamemberdies * * * by 
self-destruction * * * the certificate of mem- 
bership shall be nuJl and void.’’ Butall upon 
this subject that is embodied in section 5 of arti- 
ele 10 of the constitution is contained in the 
agreement made by the insured in clause 8 of the 
application. It is, therefore, to be presumed that 
the agreement in clause 9 of the application did 
not refer to that part of section 5 of article 10 of 
the constitution which refers to self-destruction. 

When, now, we come to section 1 of article 16 
of the constitution of the order, we find substan- 
tially the same language which is embodied in 
clause 9 of the application. This application is 
made out upon a blank furnished by the order 
itself. Sections 1 and 3 of article 6 of the consti- 
tution refer to the subject of filling out the blank 
application by the applicant and the signing of it 
by him, and to the report of the committee upon 
the application, and to the indorsement to be 





made upon the application, and to the approval 
of the application by the supreme medical diree. 
tor, and the return of the same to the office of the 
supreme secretary; and it is specifically stated 
that ‘teach application for membership and in- 
demnity must be in writing on blanks furnished 
by the order.’’ The agreements, embodied in 
clauses 8 and 9 of the application in the present 
case, are parts of a printed blank furnished by 
the order. Unquestionably, the language of this 
printed blank was in the mind of the order when 
it framed section 1 of article 16. The following 
words in that section, to-wit, ‘“‘the agreements ag 
to his full compliance with the laws and rules of 
the association,’’ are substantially the same ag 
the language used in clause 9 of the application, 
It is to be presumed, therefure, that the reference 
in section 1 of article 16 of the constitution is to 
the agreement embodied in clause 9 of the appli- 
cation, and not to the agreement embodied in 
clause 8 of the application. This conclusion re- 
ceives indorsement from the fact that in clause 9 
the agreement is ‘‘to conform in all respects to 
the constitution, laws, rules and usages of this 
order,’ etc. The language in section 1 of article 
16 is ‘tbe agreements as to his full compliance 
with the laws and rules of the association.” It 
will be observed that in section 1 of article 16 the 
word ‘constitution’ is left out, and the words 
‘laws and rules’ ure used. The provision that, 
“ifa member dies * * * by sélf-destruction, 
* * * the certificate of membership shall be 
null and void,”’ is a part of the constitution of the 
order; that is to say, it is section 5 of article 10 of 
the constitution. But the agreements mentioned 
in section 1 of article 16 do not refer to the con- 
stitution, but only to the laws and rules of the 
association. It cannot be supposed, therefore, 
that section 1 of article 16 referred to that pro- 
vision of the constitution embodied in section 5 
of article 10. It is true that the word “rules” is 
sometimes used in a sense sufliciently broad to 
embrace such rules as are embodied in the con- 
stitution as wellasin the by-laws. But the omis- 
sion of the word ‘‘constitution”’ from section 1 of 
article 16, when the same was used in clause 9 of 
the application, possesses a peculiar significance 
with reference to the interpretation of the lan- 
guage now under consideration. 

It is thus apparent that if, after two years from 
the date of the certificate, the member continued 
in good standing—and such was the fact in regard 
to William Achterrath—the only conditions after 
that date binding upon him were the agreements 
as to his full compliance with the laws and rules 
of the association, and not such other agreements 
as were made independently and outside of the 
laws and rules of the association. It follows that 
the words ‘‘in all other respects the payment of 
any sum due under any certificate. issued toa 
member, shall be indisputable and incontestable,” 
were intended to mean that the benefit certificate 
should be incontestable after two years, except 
for certain conditions, among which suicide was 
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notembraced. Our opinion is that here the in- 
contestable clause applies ever? though the in- 
sured came to his death by suicide. The only 
conditions binding upon the member remaining 
in good standing after the lapse of the two years 
did not embrace any agreements in regard to sui- 
cide or death by his own hand. At any rate, the 
language of section 1 of article 16 leaves it doubt- 
ful whether such was the case or not. This being 
so, the rule applies that, where there is a reason- 
able doubt as to the extent of the application of 
the incontestable clause, it must be solved in 
favor of the beneficiary. 

The action of the trial court in ruling upon the 
evidence. and in the giving and refusal of instruc- 
tions, was in accordance substantially with the 
views here announced. The judgments of the 
appellate and trial courts were based upon the 
theory that, under section 1 of article 16, the ap- 
pellant was estopped from refusing payment on 
account of Achterrath’s death by self-destruction. 
We think that they adopted the correct theory, 
and gave the correct interpretation to section 1 
ofarticle 16. Accordingly, the judgment of the 
appellate court is affirmed. 

Judgment aflirmed . 


Nore.— Validity and Construction of *‘Incontest- 
able Clauses” in Policies of Life Insurance.—‘Ineon- 
testable clauses” in policies of life insurance are now 
much heralded by certain companies as very attrac- 
tive features of their policies. It is interesting there- 
fore to learn how the courts construe such agree- 
ments. 

Validity of Policies Incontestable Jrom Date of Is- 
sue.—As to the validity of such agreement, there can 
be no question unless the policy is made incontestable 
for fraud from its date. Massachusetts Ben. L. As- 
sociation v. Robinson, 104 Ga. 256. The court in this 
ease stated the law correctly: ‘“‘How far can such 
contracts be sustained by the law? Where the incon- 
testable clause provides that the policy shall not be 
defended on any ground except such as would 
amount to a fraud in the procurement of the policy, 
such a stipulation will be binding upon the parties, 
even though it was to take effect from the moment 
the policy was to be issued. * * * If, however, 
the policy stipulated that it should be’ incontestable 
from its date, and the insurer should not be allowed 
any defenses, whether originating in fraud or other- 
wise; or if it were clear from the terms of the con- 
tract that it was the intention of the parties that fraud 
should not be a defense, then such a contract would 
be void as being opposed to the policy of the 
law.” See also as to the validity of policies of life in- 
surance ‘‘incontestable from date of issue,’? Wood y. 
Dwarris, 25 L. J. Exch. 129; Fitch v. Insurance Co., 
69 N. Y. 557, 17 Am. Rep. 372; Patterson y. Insurance 
Co., 100 Wis. 118. 

Validity of Policies Incontestable After Certain 
Definite Periods.—In policies, however, which stipu- 
late that they are incontestable after the lapse of a 
certain definite period, the authorities are argued that 
there can be no question as to their validity even in 
cases of fraud, provided however, that in the latter 
case the time fixed in which the insurer would have 
aright to rescind the contract on account of the fraud 
must be such a time as that by the exercise of ordin- 





ary diligence the same could have been discovered. 
Massachusetts Life Association v. Robinson, 104 Ga. 
256; Clement v. Insurance Co., 101 Tenn. 22; Wright 
v. Association, 118 N. Y. 237, 16 Am. St. Rep. 749. 
The court in the case of Massachusetts Life Associa- 
tion v. Robinson, supra, says: ‘*Where parties enter 
into a contract which from its nature affords an op- 
portunity to one party to perpetrate a fraud upon an- 
other, and it is stipulated therein that the party who 
is liable to be defrauded shall have a specified time in 
which to make inquiry as to the acts and condnct of 
the other party, he is on notice by the very terms of 
the contract itself that fraud may be involved in it, 
and the duty is upon him to commence at once an in- 
vestigation into the acts, conduct and representations 
of the other party; and if the time fixed is such that 
the information which should show that the fraud 
had been perpetrated could have been, by the exer- 
cise of ordinary diligence, obtained, then the parties 
are bound by their contract as to time, and after the 
lapse of that time, fraud is no longer a defense. 

What is a Reasonable Date From Which Policy 
May be Made Incontestable2— As to what time is to 
be considered as a reasonable limitation of the right 
of the insurer to contest a policy for fraud or on any 
other ground, it may be safely said that nothing less 
than one year ought to be sufficient; one year or 
over has already been decided as sufficient. Clem- 
ent v. Insurance Co., 101 Tenn. 22 (one year); Frank- 
lin Ins. Co. v. Villeneuve (Tex.),60 S. W. Rep. 1014 
(one year); Teeter v. Insurance Association, 142 N. 
Y. 677 (two years); Wright v. Life Association, 118 N. 
Y. 237 (two years); Massachusetts Life Association v. 
Robinson, 104 Ga. 256 (three years). 

Wagering Contracts and the ‘Incontestable 
Clause.””—We need hardly discuss the question that a 
policy void as a wagering contract, a contract by 
which a person for his own benefit, insures the life of 
another in whom he has noinsurable interest, can- 
not be vitalized by an “‘incontestable clause.”? Clem- 
ent v. Insurance Co., 101' Tenn. 22. 

Relatiwe Superiority of ‘Incontestable Clause” 
and Other Inconsistent Clauses.—One of the most se- 
rious questions that arise as to the proper construc- 
tion to be given to what is known as the “‘incontest- 
able clause” in a policy of life insurance, is as to the 
relative importance and controlling power to be 
given to it in cases where it conflicts with other 
clauses in the same policy. On the theory that all 
insurance contracts are to be construed as to all 
doubtful points in favor of the accused and since the 
“incontestable clause” is inserted solely for the pro- 
tection of the insured the courts are inclined, when- 
ever itis impossible to reconcile provisions in the 
policy opposed to it, to give it a controlling force. 
Massachusetts Life Association v. Robinson, 104 Ga. 
256. In this case the court said: ‘‘Even if the pres- 
ence of other clauses raises a doubt as to whether 
they are consistent with the incontestable clause, as 
it is to be presumed that the incontestable clause was 
placed in the policy for the benefit of the insured, 
the doubt as to the intention of the parties must be 
resolved by giving it a construction which would 
make that clause the controlling one. There can be 
no doubt that the interpretation which is placed upe 
on every policy of the character of the one under 
consideration by the holder is, that after the lapse of 
the period fixed, the policy is to be free from de- 
fenses. The incorporation into the policy of subse- 
quent clauses which produce doubt and make the 
policy difficult of interpretation will not have the ef- 
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fect of relieving the insurer of the burden that is 
placed upon him by the rule which requires that the 
clauses in the policy should receive the construction 
the insured had reason to suppose was put upon 
them by the insured.” 

“Incontestable Clause” as Affecting Breaches of 
Warranty.—No more frequent defense is offered to a 
policy of insurance than breach of warranty. It is 
well settled that, where the incontestable clause does 
not expressly except them, false warranties can fur- 
nish no basis for defense whatever may be the pro- 
visions in the policy. Franklin Insurance Co. v. 
Villenenue (Tex.), 60 S. W. Rep. 1014. Of course, 
all clauses of whatever nature contained in the ap- 
plication must give way to a clause in the policy 
itself such as the ‘“‘incontestable clause.’”? Goodwin 
v. Assurance Association, 97 Iowa, 226,59 Am, St. 
Rep. 411. Matters of procedure, however, neces- 
sarily takes precedence over the incontestable clause 
as they constitute conditions precedent to recovery. 
Thus, where suit must, according to the policy, be 
brought within a certain period, the incontestable 
clause can grant no hope or comfort to one who has 
negligently let the time go by. Bradley v. Insurance 
Co., 168 Pa, St. 645. 

“Incontestable Clause” as Affecting Defense of 
Suicide.—Suicide, as inthe principal case, furnishes 
a frequent basis of defense to the insurer. Of course, 
if the ‘‘incontestable clause” specifically excepts 
death by suicide, there can be no question. But sup- 
pose suicide is not such an express exception, the 
fact that another ciause in the policy provides that 
death by suicide is not such a risk as the company 
contracts to assume, will not prevail against the in- 
contestable clause. Mareck v. Life Association, 62 
Minn. 39, 54 Am. St. Rep. 613; Mutual Life Associa- 
tion v. Payne (Tex.), 32 S. W. Rep. 1063; Simpson v. 
Life Insurance Co., 115 N. Car. 393. Likewise, as in 
the principal case, the fact that an exception is made 
to the incontestable clause of death in ‘‘consequence 
of, orin violation of law,” will not enable the in- 
surer to plead sufcide as a defense, although it may 
technically be a crime, for the same reasons an- 
nounced in the opinion of the court in the principal 
case. Patterson vy. Insurance Co., 100 Wis. 118. 








BOOK REVIEWS. 


CYCLOPEDIA OF LAW AND PROCEDURE, VOLUME NINE. 

The ninth volume of that splendid work, the Cyclo- 
pedia of Law and Procedure, is at hand, following 
with unusual rapidity on the heels of the last volume 
published, evidencing the most commendable activ- 
ity and promptitude on the part of the management. 
The articles in this ninth volume begin with the sub- 
ject of Contempt and end with that of Corporation 
Court. Some prominent names appear, among which 
we note the following: The subject of Contempt is, 
treated by Eugene McQuillin of the St. Louis bar, 
and author of McQuillin on Municipal Ordinances. 
Mr. MecQuillin is well known to the writer of this re- 
view, who knows, also, somewhat of the painstaking 
care with which this particular subject was pre- 
pared. In this connection, indeed, it is only just to 
the publishers to call attention to the fact that the 
contributors to this encyclopedia are not only among 
the greatest lawyers and law writers in the country, 
but the work of these men, so crowded and pressed 
by engagements as they necessarily must be, are giv- 
ing to their articles in this encyclopedia the same ac- 
curacy oi statement and clearness of diction which 





on enone cnt ana Re 
characterizes them in their more private enterprises, 
The subject of Continuances in Civil Cases ig dig. 
cussed by Robert Grattan, and Continuances jp 
Criminal Cases by Frank E. Jenning. The most im. 
portant subject, however, in this volume is thatof 
Contracts, prepared by Hon. John D. Lawson, Deay 
of the law department, University of Missouri. We may 
be pardoned again for referring to our personal ae. 
quaintanceship with contributors to this volume, 
but we cannot refrain from referring to our personal 
relations with Mr. Lawson, at one time editor of the 
CENTRAL LAW JOURNAL, and one of the most accur- 
ate and scientific law-writers in this country. Mr, 
Lawson told us that he wrote this article on con- 
tracts after much personal labor and research and 
that it was not at all ‘farmed out’”’ to students as hag 
been charged quite falsely, we believe, against the 
articles contributed by certain other famous authors, 
This statement by Mr. Lawson we regard as a sufii- 
cient guarantee of the merit of this valuable article 
on the very important subject of Contracts. One of 
the most valuable contributions to the science of law 
is Mr. Lawsan’s definition of the term ‘‘contract.” 
Blackstone’s definition that a contract is ‘‘an agree- 
ment upon suflicient consideration, to do or not to do 
a particular thing,” has been frequently criticised, 
After quoting from a multitude of other definitions 
and showing the points at which most definitions 
break down, Mr. Lawson takes upon himself to form 
his own definition as follows: ‘‘A contract may be 
defined as an agreement between competent parties, 
supported by a legal consideration, and in the form, 
if any, prescribed by law, creating an obligation on 
the part of one or both to do, or refrain from doing 
some lawful thing.” 

Other subjects in this volume of somewhat lesser 
importance, are, nevertheless, exceptionally well 
treated. The subject of Contribution is prepared by 
Ernest H. Wells. Conversion, quite an important 
topic, is admirably handled by Frank W. Jones. 
Hon. Edmund Wetmore, some-time president of the 
American Bar Association and a celebrated special- 
ist on the law of copyright, prepares the article on 
that question. A mere casual reading of the text of 
this article evidences the grasp and clearness ofa 
master hand. Onthe whole, this volume not only 
conserves the reputation already established by this 
publication, but rather enhances it. If this high 
standard is maintained, it is needless to say that the 
Cyclopedia of Law and Procedure will be one of the 
greatest law book enterprises of the age. 

Published by the American Law Book Company, 
New York. N. Y. 








BOOKS RECEIVED. 


The American Law of Landlord and Tenant. By 


John T. Taylor. Ninth Edition, Revised by HenryF. 
Buswell, Author of the ‘‘Law of Insanity,” “Civil 
Liability for Personal Injuries,” ete. Vols. 1 and2 
Boston, Little, Brown & Company, 1904. Sheep, pp. 
1268. Price $12.00. Review will follow. 








HUMOR OF THE LAW. 


A man, meeting on the street Henry W. Paine, the 
distinguished, honest and universally respected mem- 
ber of our Boston bar, addressed him as Mr. D ’ 
a man of very different reputation. 

“T am not Mr. D ”? was the answer, “but Mr. 
Henry W. Paine.” 
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= 
“J beg your pardon,” said the man, “for making 

the mistake.” 
“] will excuse you,” replied Mr. Paine, “but I sin- 

cerely hope the devil will not make the same mistake.” 
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1. ABALEMENT AND REVIVAL--Demurrer.—Defense of 
another action pending held not affected by a defect in 
complaint in such other action, where such defect was 
waived by failure to demur.—Romaine v. New York, N. 
H. & H. R. Co., 84. N. ¥Y. Supp. 491. 


2. ABATEMENT AND REVIVAL — Receiver. — Action 
against receivers appointed by a federal court may be 
continued in state court against them after their dis- 
charge and transfer of property to purchaser, under 
Code Civ. Proc. § 756.—Baer v. McCollough, N. Y., 68 N. 
E. Rep. 129. 

3, ACCORD AND SATISFACTION—Acceptance.—Where a 
debtor offers a creditor a certain sum in satisfaction of 
all demands, and the creditor accepts the same, there is 
an accord and satisfaction, notwithstanding that the 
creditor states, in accepting it, that he cannot accept it 
in full settlement.—Cooper & Rock v. Yazoo & M. V. R. 
Co., Miss., 35 So. Rep. 162. 


4. ACTION—Ex-Contractu.—Where an employer fails to 
furnish an employee medical attendance, as he hasagreed 
to do, the employee’s cause of action is for breach of con- 
tract, and not in tort for negligence.—Galveston, H. & 8. 
A. Ry. Co. v. Hennigan, Tex., 768. W. Rep. 452. 


5. ADVERSE POSSESSION—Limitation.—An action for 
the recovery of real property against a tenant in com- 
mon in adverse possession suspends the running of limi- 
tations as to the co-tenant then out of possession.— 
Locklear v. Bullard, N. Car., 45 8. E. Rep. 580. 


6. ALTERATION OF INSTRUMENTS—Mortgage,—In suit 
on a mortgage, held error to refuse to permit the mort- 
gagor to be examined as to whether it was not her inten- 
tion to mortgage the goods as described by a subsequent 
alteration of the mortgage.—Cabell v. McKinney, Ind., 
68N.E. Rep. 601. 

7. ANIMALS—Cattle Brand.—If a person has more than 


one recorded cattle brand, contrary to the statute, such 
brands are nevertheless admissible in evidence in a 





prosecution for cattle theft.—Swan vy. State, Tex., 768. 
W. Rep. 464. 


8. ANIMALS—Dogs.—It cannot be presumed, from the 
fact that a dog was allowed to be at large ina highway, 
that its owner knew it was vicious.—Leonard v. Donog- 
hue, 84 N. Y. Supp. 60. 

9, APPEAL AND ERROR—Measure of Damages. — The 
question of the measure of damages does not arise on 
appeal from the sustaining of a demurrer to the evi- 
dcace for failure to show a cause of action.—U. B. Bla- 
lock & Co. v. W. D. Clark & Bro., N. Car., 45S. E. Rep. 
642. 

10. APPEAL AND ERROR--I??s Jucicata.—Where a judg- 
ment is reversed and remanded generally by tbe su- 
preme court, the rules of law announced in the opinion 
reversing judgment are conclusive on the second hear- 
ing.—In re Maher’s Estate, Ii!., 68 N. KE. Rep. 159. 


11. APPEAL AND ERROR-—Scintilla of Evidence.—A ver- 
dict is not to be sustained upon a mere scintilla of evi- 
dence, where it is flagrantly against the weight of all the 
evidence.—Hurt v. Louisville & N. R. Co., Ky., 76 S. W. 
Rep. 502. 


12. ASSAULT AND BATTERY—Inadequate Damages.—In 
an action for assault and battery, actual damages can 
not be reduced by any evidence of provocation that does 
not amount to a legal justification.—Barette v. Carr, Vt., 
56 Atl. Rep. 92. 

13. ASSIGNMENTS FOR BENEFIT OF CREDITORS—Valid- 
ity of Assignments.—Creditors, assenting to an assign- 
ment for creditors, and participating in proceedings 
thereunder and receiving dividends held estopped to 
afterwards attack the validity of the assignment.—Lacy 
v. Gunn, Cal., 74 Pac. Rep. 156. 


14. ATTACHMENT — Pleading. — Defendant in attach- 
ment may plead at any time before final judgment, 
whether the property attached has been replevied or 
not.—Hodges v. Smith, Ga., 45 8. E. Rep. 617. 


15. BAIL—Reversal of Appeal.—Where defendant has 
been admitted to bail, after reversal of a conviction on 
appeal he is entitled to his liberty under the origina] 
bond.—Jenkins v. State, Tex., 768. W. Rep. 464. 

16. BAILMENT—Damages.—Where defendant promises 
to be responsible in a certain sum for the return of a 
register, his liability isthe amount fixed in the agree- 
ment.—National Cash Register Co. v. Caillias, 84N. Y. 
Supp. 166. 

17. BANKRUPTCY—Attachment.—A creditor, who ob- 
tained a valid lien by attachment on property of a bank- 
rupt more than four months prior to the bankruptcy, is 
entitled to prosecute the action to judgment and a sale 
of the attached property thereafter.—IJn re Snell, U. 8. 
D. C., N. D. Cal., 125 Fed. Rep. 154. 


18. BANKRUPTCY—Collateral Attack.— Appearance by 
judgment creditor to oppose vacating his judgment held 
not a collateral attaek on the discharge of the judgment 
debtor.—Sutherland vy. Lasher, 84 N. Y. Supp. 54. 


19. BANKRUPTCY—Examination of Bankrupt’s Wife.— 
Under bankruptcy act, a bankrupt’s wife may be exam- 
ined to determine whether a busines3 conducted in her 
name is really hers or the bankrupt’s.—Jn re Worrell, U. 
8. D. C., E. D. Pa., 125 Fed. Rep. 159. 


20. BANKRUPTCY—Maker of Note.~—The maker of a note 
is discharged from liability thereon by his discharge in 
bankruptcy, unless after the discharge he expressly 
agrees to pay it.—Blackwell v. Farmers’ & Merchants’ 
Nat. Bank, Tex., 768. W. Rep. 454. 


21. BANKS AND BANKING—Depositor.—Under the by- 
laws of a savings bank, payments to another than the 
depositor held to relieve the bank from liability.—Kel- 
ley v. Buffalo Sav. Bank, 84 N. Y. Supp. 642, 


22. BANKS AND BANKING—Deposits.—Where money is 
deposited in a bank to a depositor’s account, but intend- 
ed for a special purpose, the burden is on the depositor 
to show notice of such intended application to the bank. 
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—First Nat. Bark vy. City Nat. Bank, Mo., 76 S. W. Rep 
489. ° 

23. BENEFIT SOCIETIES—Appeal to Courts.—By-laws 
of beneficial association, requiring members to exhaust 
all remedies by appeals in the order before bringing suit 
thereon, held ineffective, where such appeals would bring 
no relief.—Brown vy. Supreme Court I. O. F., N. Y., 68 N. 
E. Rep. 145. 

24. BENEFIT SOCIETIES—Reduction of Policy.—Holder 
of mutual benefit insurance certificate, which has been 
illegally reduced by association, held entitled to sue for 
damages.—Makely v. Supreme Council American Legion 
of Honor, N. Car., 45S. E. Rep. 649. 

25. BENEFIT SOCIETIES—Right of Beneficiary.—Under 
the constitution of a beneficial association, the benefici- 
ary of a member held not entitled to the benefit, because 
of the member’s failure to pay an assessment regularly 
made.—Grand Lodge A. O. U. W. v. Marshall, Ind.,68 N. 
E. Rep. 605. 

26. BILLS AND NOTES —Check of Guardian. — Check 
drawn by guardian as such held notice to payee that 
fund belongs to the ward.—Cohnfeld v. Tanenbaum, N. 
Y., 68 N. E. Rep. 141. 

27. BILLS AND NoTES—Residence of Indorser.—Where 
the holder of a note does not know where the indorser 
lives, but can ascertain by reasonable endeavor, in or- 
der to hold him liable, he must so ascertain.—Fonseca Vv. 
Hartman, 84 N. Y. Supp. 131. 

28. BILLS AND NoTES—Signature.—Where one whose 
name had been signed to notes by another declared the 
signature her own, she became liable as though she had 
signed the notes, though the signature was a forgery.— 
Central Nat. Bank v. Copp, Mass., 68 N. E. Rep. 334. 

29. BREACH OF MARRIAGE PROMISE—Liability of Par- 
ent.—A parent is not liable to his son’s fiancee for advis 
ing and inducing him to break his contract to marry her 
—Leonard v. Whetstone, Ind., 68 N. E. Rep. 197. 

30. BRIBERY—City Employee. — An accountant, em- 
ployed by a board of revision, consisting of the mayor, 
president of council, and city solicitor, is an employee of 
an officer, within the meaning of Rey. St. 1892, § 6900, and 
may be punished under such section for accepting a 
bribe.—Barker v. State, Ohio, 68 N. E. Rep. 575. 

31. BRIDGES—Negligence.—Where a railroad company 
maintained a bridge for pedestrians, and plaintiff sat 
down on the box to rest, and leaned back to recline 
against the railing, and fell through an opening, defend- 
ant was not liable therefor.—Knowles vy. Central of Geor- 
gia Ry. Co., Ga., 45S. E. Rep. 605. 

32, BROKERS—Commissions.—Plaintiff, in an action on 
an express contract to pay a certain commission for pro- 
curing a certain sale, may not recover on proof of a cus- 
tom to pay such a commission —King v. Hammond, 84 N 
Y. Supp. 121. 

33. BUILDING AND LOAN ASSOCIATIONS — Borrowing 
Member.—Where a stockholder of a building association 
is a borrowing member, the bond and mortgage given to 
secure the loan held to constitute the contract by which 
he is bound.—Noah v. German-American Bldg. Assn., 
Ind., 68 N. E. Rep. 615. 

34. CARRIERS—Damage to Shipment.—Where a ship- 
ping contract exempts the carrier from liability for dam- 
ages by wet, the shipper must establish that the carrier 
negligently permitted the goods to become wet.—Thyll 
v. New York & L. B. R. Co., 84 N. Y. Supp. 175. 

35. CARRIERS—Ejectment of Passenger.—Where other 
passengers offered to pay another passenger’s fare before 
expulsion for nonpayment of fare, the carrier was bound 
to receive such fare and transport the passenger.—Ran- 
dell v. Chicago, R. 1. & P. Ry. Co., Mo., 76S. W. Rep. 493. 

36. CARRIERS—Excavation in Street.—A street car com- 
pany held guilty of actionable negligence in stopping its 
cars opposite an excavation to let off passengers.—Ft. 
Wayne Traction Co. v. Morvilius, Ind., 68 N. E. Rep. 304 


37. CARRIERS — Limiting Liability. — Receipt issued by 
carrier, limiting liability to $25 on loss of baggage, held 





not binding on the passenger. — Engberman y, North 
German Lloyd S. S. Co., 84 N. Y. Supp. 201. 

38. CARRIERS — Perishable Goods.—Bill of lading heig 
not to render a carrier liable for failure of connect 
carrier to properly ice refrigerator car containing per. 
ishable goods. — Farnsworth v. New York Cent. & H.R, 
R. Co., 84 N. Y. Supp. 658. 

39. CEMETERIES—Interference with Lot.—Disturbanee 
by a city of plaintiff's possession of burial lot held yp. 
lawful, and defendants, the city’s grantees thereof, 
trespassers. — Wilkinson y. Strickland, Miss., 35 So, Rep, 
177. 

40. CHATTEL MORTGAGES — Sale of Property. —A de. 
mand on the mortgagee by the mortgagor for the guy. 
plus funds arising froma sale held not to excuse its 
retention by mortgagee from a creditor of the mort. 
gagor.—Scherzer v. Muirhead, 84 N. Y. Supp. 159. 

41. COLLISION — Failure of Stern Light.—A schooner ig 
in fault for a collision with an overtaking steamship ip 
the night, where she failed to exhibit a stern light, as 
required by the rules.—The Kaiserine Maria Theresia, 
U.S. D.C., 8S. D. N. Y., 125 Fed. Rep. 145. 

42, CONSTITUTIONAL LAW—Due Process —The consti- 
tutional amendment for consolidating the city and county 
governments uf Denver and Arapahoe county held not 
repugnant to the constitution of the United States, pro- 
hibiting a state from depriving any person of property 
without due process of law.—People v. Sours, Colo., 7% 
Pac. Rep. 167. 

43. CONSTITUTIONAL LAW — Equal Protection. — Acts 
1896, p. 89, No. 121, isnot unconstitutional, as denying the 
equal protection of the laws, because dispensing witha 
prolix method of pleading in actions on insurance pol- 
icies only.—Hersey v. Northern Assur. Co., Vt., 56 Atl 
Rep. 95. 

44. CONSTITUTIONAL LAW—Submission of Amendment, 
—There is no limitation in the constitution on the legis 
lative power to provide the manner of submitting to 
the vote of the people a proposed amendment to the 
constitution, except that where more than one is sub- 
mitted they shall be so submitted that the elector shall 
be enabled to vote separately on each. — State vy. Laylin, 
Ohio, 68 N. E. Rep. 574. 

45. CORPORATIONS — Action on Note.—In an action on 
a note against a corporation, the note held properly ad- 
mitted in evidencé as a part of the proof, though it was 
not prima facie evidence of the indebtedness of the com- 
pany.—Agle v. Standard Drug Co., Mont., 74 Pac. Rep. 
135. 

46. CORPORATIONS—Building Association.—Represen- 
tations by agents and officers of a building association, 
contradicting its by-laws and contract made with 4 
member, held not to constitute un estoppel, unless the 
representations are fraudulent.—Noah v. German-Amer 
ican Bldg. Ass’n, Ind., 68 N. E. Rep. 615. 

47. CORPORATIONS—Conspiracy to Wreck.—Action by 
minority stockholder to recover damages for conspiracy 
to wreck corporation cannot be maintained; the dam- 
ages belonging to the corporation and not the stock- 
holder.—Niles v. New York Cent. & H. R. R. Co., N.Y, 
68 N. E. Rep. 142. 

48. CORPORATIONS—Right to Vote.—Directors, to whom 
it was proposed a corporation should sell certain of its 
stock, which it had acquired, held incompetent to vote 
on the resolution without consent by parties interested. 
—Hartley v. Pioneer Iron Works, 84 N. Y. Supp. 79. 


49. COUNTIES — Aiding Railroad. — People’s vote on 
question of giving donation in aid of railroad held to 
settle the form of aid to be extended, so as to renderit 
proper to plead it as voted.—State vy. Board of Com’rs of 
Clinton County, Ind., 68 N. E. Rep. 295. 

50. CouRTs — Adjournment.—It is the duty of the clerk 
to make a note of an oral order fixing the date of an 
adjourned session on the minutes, but his failure so to 
do is not fatal to the validity of the adjourned session.— 
Buchanan y. State, Ga., 45 8. E. Rep. 607. 
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51. CouRTS—Statutes of Another State.—Courts do not 
take judicial notice of the statutes of another state.—Old 
Wayne Mut. Life Ass’n vy. Flynn, Ind., 68 N. E. Rep. 327. 


52, COVENANTS — Measure of Damages. — Where the 
consideration of several tracts of land was severable, 
the measure of damages for breach of a covenant of 
seisin was the price paid for that particular tract, with 
interest.—Lloyd v. Sandusky, IIl., 68 N. E. Rep. 154. 


53, CRIMINAL EVIDENCE — Accomplice. — The test for 
determining whether a witness is an accomplice is, could 
the witness himself have been indicted for the offense, 
either as a principal or an accessory? — Stone y. State, 
Ga., 45 S. E. Rep. 630. 

54. CRIMINAL EVIDENCE — Alibi. — Where accused in 
his statement set up the defense of alibi, but no evidence 
was introduced to support it, it was not error, in the 
absence of a written request, to fail to charge thereon.— 
Walker v. State, Ga., 45 S. E. Rep. 608. 

55. CRIMINAL EVIDENCE — Silence of Accused.—W here 
defendant was under arrest, and no statement was made 
in his presence requiring a denial, the fact of his silence 
should not be admitted as evidence of guilt.—Graham v. 
State, Ga., 45S. E. Rep. 616. 


56. CRIMINAL TRIAL—Amendment of Motion.—An in- 
dorsement, on an amendment to a motion for new trial, 
that is allowed and certified and ordered filed, is a sufti- 
cient verification of the truth of the grounds of the 
amendment.—Stephens y. State, Ga., 455. E. Rep. 619. 


57. CRIMINAL TRIAL— Discretion of Court.—To allow a 
criminal case to be reopened after the witnesses for 
both sides have been dismissed, and while counsel for 
the accused was making his argument, held not to show 
an abuse of discretion. — Jackson Vv. State, Ga., 45 S. E. 
Rep. 604. 

58. CRIMINAL TRIAL — Election Between Courts. — 
Where the different acts enumerated in the indictment 
were of the same nature and constituted the same of- 
fense, the state was not bound to elect.—Walker v. State, 
Ga., 45 8. E. Rep. 621. 

59. CRIMINAL TRIAL — Legality of Arrest. — Where the 
record on appeal from a conviction for drunkenness 
showed that plaintiff was regularly brought before the 
court on the complaint, the fact that she was arrested 
without a warrant and that her arrest was illegal was 
immaterial. - Commonwealth v. Conlin, Mass., 68 N. E. 
Rep. 207. 

60. CRIMINAL TRIAL — Mistrial. — Where the judge by 
his own motion orders a mistrial. in a criminal case, de- 
fendant has no right to demand an acquittal.—Oliveros 
y. State, Ga., 45 8S. E. Rep. 596. 


61. CRIMINAL TRIAL—New Trial.—Although the jury 
found accused guilty of assault with intent to kill and 
recommended that he be punished as for a misde- 
meanor, the fact that the judge sentenced him fora 
felony was no cause for a new trial.—Mack v. State, Ga., 
45 8. E. Rep. 603. 

62. CRIMINAL TRIAL—Res Judicata.—The decision of 
the supreme court on appeal from a judgment denying 
& motion fora new trial held res judicata on a subse- 
quent motion for a new trial based on the same ground. 
—State v. Mortensen, Utah, 74 Pac. Rep. 120. 


63. CRIMINAL TRIAL — Theory of the Case. — Where 
theory of prosecutidn in a criminal case is entirely un- 
supported by the evidence, the court should have re- 
Strained prosecuting attorney from commenting on such 
theory.—People v. Montgomery, N. Y., 68 N. E. Rep. 258. 


64. CUSTOMS AND UsaGEs — Assumed Risk. —In an 
action for injuries occasioned by the fall of a staging, 
the rejection of an offer to prove acustom among car- 
Penters to examine staging before going on it may be 
Properly excluded, in the ab of evid that 
plaintiff knew of the custom. — Bourbonnais v. West 
Boylston Mfg. Co., Mass., 68 N. E. Rep. 232. 

65. DEATH — Presumption of. — An unexplained ab- 
sence of a single man for 48 years, with evidence of an 








attempt to discover him, if living, raises the presump- 
tion of death, and that he left no heirs surviving him.— 
McNulty v. Mitchell, 84 N. Y. Supp. 89. 

66. DEEDs—Executed in Blank.—Where an intended 
purchaser obtains a deed executed in blank as to gran- 
tee by promising to return it, and inserts his name as 
grantee, no title vests in him.—Westlake v. Dunn, Mass 
68 N. E. Rep. 212. 

67. DIVORCE — Alimony.—The discretion of the trial 
court in granting an allowance for alimony and attor- 
ney’s fees will not be controlled, when not abused.— 
Holloman v. Holloman, Ga., 45S. E. Rep. 599. 


68, EJECTMENT—Deed as “Mortgage.—A defendant, in 
an action for the recovery of real property, cannot show 
that a deed in the chain of his adversary’s title, absolute 
in form, was a mere mortgage, unless he expressly 
pleads it.—Locklear v. Bullard, N. Car., 45S. E. Rep. 580 

69. EJECTMENT—Trespasser.—As against a trespasser, 
an interior possession is sufficient to maintain ejectment. 
—Wilkiuson vy. Strickland, Miss., 35 So. Rep. 177. 


70. ELECTIONS—Consolidation of Contests.—The con- 
solidation of several election contests held not to make 
each contestant responsible for the pleadings and pro- 
ceedings of other contestants.—Coghlan y. Alpers, Cal., 
74 Pac. Rep. 145. 

7l. EMBEZZLEMENT—Burden of Proof.—On a prosecu- 
tion for embezzlement, it is error to instruct that an ap- 
propriation of money alone raises a fraudulent intent, 
and casts on accused the burden to rebut the presump- 
tion.—State v. McDonald, N. Car., 458. E. Rep. 582. 


72. ESTOPPEL—Highway.—The grantor of land bounded 
on a street held estopped by his deed to deny that such 
boundary was a street over which the grantee hada right 
of passage.—Driscoll vy. Smith, Mass., 68 N.E. Rep. 210. 


73. EVIDENCE-Bills and Notes. — A note executed by 
the drawee of a bill of exchange in payment thereof 
when presented for payment at maturity is a written 
contract, and parol evidence to contradict its terms is 
inadmissible.—Torpey v. Tebo, Mass., 68 N. E. Rep. 223. 

74. EVIDENCE— Declarations of Husband. — Where a 
husband is in possession of land as agent of his wife, his 
declarations as to the boundaries of her land are not 
admissible against her.—Perkins v. Brinkley, N. Car., 
45S. E. Rep. 652. 

75. EVIDENCE—Failure to Object. — Where evidence is 
admitted without objections, a subsequent motion to 
strike it out is too late.—Ginn v. State, Ind., 68N.E. 
Rep. 294. 

76. EVIDENCE—Theft.- In a prosecution for theft, evi- 
dence that a witness had hired H to act as a detective 
to ferret out the crime held admissible.—Mercer v. State, 
Tex., 76S. W. Rep. 469. 

77. EVIDENCE—Value of Land. — Witnesses, admitting 
gnorance of market value of land, may not testify how 
much its market value is depreciated by a railroad.— 
Chicago, KR. I. & T. Ry. Co. v. Douglass, Tex., 76S. .W. 
Rep. 449. 

78. EXECUTORS AND ADMINISTRATORS—Invalid Bond.— 
The fact that a bond given by an executor is invalid is 
no ground for his removal on petition; the most that 
could be required of him being a new bond. — Barrick- 
low v. Stewart, Ind., 68 N. E. Rep. 316. 

79. EXECUTORS AND ADMINISTRATORS — Sole Distrib- 
utee.—A sole distributee of an estate against which no 
debts exist may appropriate it without administration.— 
Dickinson v. Hoes, 84 N. Y. Supp. 152. 

80. EXECUTORS AND ADMINISTRATORS — Surety on 
Bond.—The surety onthe bond of an executor, whose 
insolvent firm was indebted to the testator, held liable 
for the amount of the debt. — Bassett v. Fidelity & De- 
posit Co., Mass., 68 N. E. Rep. 205. 

81, FIRE INSURANCE—Conditions Subsequent.—Breach- 
es of promissory warranties and conditions subsequent 
are matters of defense, to be pleaded by defendant.— 
Tillis v. Liverpool & London & Globe Ins. Co., Fia., 8 
So. Rep. 171. 
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82. FIRE INSURANCE—Defalcation of Agent.—Insurance 
agent held not entitled to contradict terms of bond, so 
as to escape liability fora defalcation, by showing that 
premiums were to be, and were in fact, collected by 
other persons.—Norwich Union Fire Ins. Ass’n y. Buch- 
alter, Mo., 76S. W. Rep. 484. 

83. FRAUDS, STATUTE OF—Debt of Another.—An agree- 
ment between mortgagor and mortgagee that the mort 
gagee should pay the surplus arising from a sale to an 
attaching creditor held not void as an agreement to an- 
swer for the debt of another. — Scherzer v. Muirhead, $4 
N. Y. Supp. 159. 

84. FRAUDS, STATUTE OF—Testamentary Bequest. — A 
parol contract for services to be paid for by a testament- 
ary bequest is within the statute of frauds.—Alerding v. 
vy. Allison, Ind., 68 N. E. Rep. 185. 

85. GAME—Violation of Statute. —It is no defense for 
violating the statute forbidding the shooting of deer 
without horns that accused did not know that it was a 
deer without horns.—State v. Ward, Vt., 56 Atl. Rep. 85. 


86. GARNISHMENT—Insurance.—Where a loss has been 
sustained under a fire policy, the claim against the in- 
surance company thereunder is a proper subject of gar- 
nishment.—Meridian Land & Industrial Co. v. J. B. Or- 
mond & Co., Miss., 35 So. Rep. 179. 


87. GirTs —Causa Mortis.—A gift causa mortis of the 
residue of certain funds left after the donee should pay 
forthe burial of the donor was valid. — Dickinson vy. 
Hoes, 84 N. Y. Supp. 152. 

88. HOMICIDE—Assault With Intent to Kill.—In a prose- 
cution for assault with intent to kill and murder, an in- 
struction only requiring an “intent to wound or kill,” ir- 
respective of defendant’s “intent to murder,” held er- 
roneous.—Thames yv. State, Miss., 85 So. Rep. 171. 


89. HOMICIDE—Evidence. — On trial for murder of a 
wife, specific acts and occurrences showiug the relation 
of accused with one H held competent on question of 
motive, but no evidence as to character of H.—People v. 
Montgomery, N. Y., 68 N. E. Rep. 25s. 

90. HOMICIDE — Mutual Struggle. — The question 
whether the interval between the assault by deceeased 
and the homicide was sufficient for the voice of reason 

nd humanity to be hewrd was for the jury. — White v. 
State, Ga., 45S. E. Rep. 595. 

91. HUSBAND AND WIFE — Debts ‘of Wife. — Where a 
husband furnishes his wife with all necessaries, he is 
not liable for goods purchased by her without his 
authority or subsequent ratification. — Wanamaker v. 
Weaver, N. Y., 68 N. E. Rep. 135. 

92. HUSBAND AND WIFE—Funeral Expenses. — A wife 
is not bound to use her separate personal estate for the 
support, funeral expenses, and expenses of the last sick- 
ness of her husband. — Robinson vy. Foust, Ind., 68 N. E. 
Rep. 182. 

93. HUSBAND AND WIFE—Joint Note. — A note signed 
by husband and wife, without a privy examination of 
tie wife, cannot be enforced against her separate real 
estate.—Harvey, Blair & Co. v. Johnson, N, Car., 45S, E. 
Rep. 644. 

94. HUSBAND AND WIFE—Revocatien of Gift. — A hus 
band may revoke a gift to his wife, if at the time of ob- 
taining it she has in contemplation a subsequent elope 
ment.—Evans v. Evans, Ga., 45 8. E. Rep. 612. 

95. INDICTMENT AND INFORMATION — Gaming. — Rev. 
Laws, ch. 214, §8, imposing a penalty on an occupant of 
a buildingfor permitting gaming therein, held to state 
but one offense, and the acts might be joined in one 
count.—Commonwealth v. Coleman, Mass., 68 N. E. Rep. 
220. 

96, INJUNCTION—Improvement of Street. — An owner, 
attempting to enjoin the construction of a driveway in 
front of his lot, and basing his right on his ownership of 
the fee to the center of the street, must allege such own- 
ership.—Kelley vy. City of Marion, Ind., 68 N. E. Rep. 594. 


97. INTERPLEADER—Interest of Complainant. A pill 
of interpleader,will not lie, where complainant is 








charged with a liability founded on its own alleged 
promise, merely because there is a third person who 
will be the loser if the liability is established. — City of 
Montpelier v. Capital Sav. Bank, Vt., 56 Atl. Rep. 89, 


98. INTOXICATING LIQUORS—Illegal Sale.— Where there 
is an illegal sale of liquor on credit, the crime is com. 
plete, and a subsequent agreement to cancel the trade 
does not relieve defendant.—Lupo vy. State, Ga., 45 §, B, 
Rep. 602. 

99. JuRY — Objection to Jurors. — Objection Cannot be 
made, after verdict, that a juror was not a qualified 
voter, where it does not appear that the fact was un. 
known when the juror was accepted. — Fulcher y. State, 
Miss., 35 So. Rep. 170. 

100. JUSTICES OF THE PEACE—Jurisdiction.—In an ae. 
tion for breach of warranty of a piano, an amendment 
stating the value of the instrument does not affect the 
question of jurisdiction, where the amount of the dam- 
ages is unchanged.—Everette Piano Co. v. Bash, Ind.,@ 
N. E. Rep. 329. 

101. LANDLORD AND TENANT — Defective Stairway. - 
Landlord, leasing to two tenants a building with a single 
stairway, held Jiable for personal injuries to a tenant 
from defects thercin.—La Plante v. La Rear, Ind.,68X, 
E. Rep. 312. 

102. LANDLORD AND TENANT—Option.—The agreement 
to pay rent is a sufficient consideration for an option 
given a lessee to purchase the premises and an adjoin- 
ing tract.—Heyward vy. Willmarth, 84 N. Y. Supp. 75. 


103. LANDLORD AND TENANT — Possession Under a 
Lease.—Agreement that tenant in possession undera 
lease might occupy rent free until building was tom 
down held void for uncertainty and want of considera- 
tion.—Kayen y. Christie, 84 N. Y. Supp. 470. 

104. LARCENY—Accessories.—A city ordinance defin- 
ing petit larceny as at common law held to include the 
common law incident that an accessory thereto was 
punishable as a principal.—Reed vy. State, Miss., 35 So, 
Rep. 178. 

105. LIFE INSURANCE — Premium. — Beneficiary of life 
insurance policy held not entitled to recover without 
proof of agent’s authority to waive payment of prem- 
ium.—Russell v. Prudential Ins. Co., N. Y., 68 N. E. Rep. 
252. 

106. LIMITATION OF ACTIONS—Condition Precedent— 
Where ademand for performance is a condition pre 
cedent to an aetion, the reasonable time within which 
the demand must be made is the period of limitations.- 
Sheaf v. Dodge, Ind., 68 N. E. Rep. 292. 


107. LIMITATION OF ACTIONS—Notes.—Unsigned state: 
ment of payment on back of note barred by limitations 
held insufficient to keep the note alive, when not in the 
handwriting of the payee or made With his privity.—Jnre 
Salisbury’s Estate, 84 N. Y. Supp. 215. 


108. LOTTERIES—Drawing for Lots. — A subscription 
for lots in aid of a factory held not illegal on the ground 
that the lots were to be distributed by means of a lottery, 
which was against public policy.—McCleary v. Chipman, 
Ind., 68 N. E. Rep. 320. 

109. LOTTERIES — Liable as Principals. — Not only the 
proprietor, but all agents assisting in keeping or main- 
taining a lottery, are liable as principals, — Thomasy. 
State, Ga., 45 8. EK. Rep. 622. 


110. MALICIOUS PROSECUTION—Advice of Counsel.—In 
an action for malicious prosecution, the advice of 
counsel, based on defendant’s incorrect statement of 
the facts, is not a defense.—Lawrence y. Leathers, Ind, 
68 N. E. Rep. 179. 

111. MARINE INSURANCE—Construction of Policy.—A 
marine policy on a tug against loss or damage by col 
lision or stranding construed, and held to covera liabil- 
ity to which the tug was subjected because of negligence 
in failing to mark the position of ascow, which was 
salved and which sank at the dock where she was placed. 
—Ferguson vy. Providence Washington Ins. Co., U. 8. D- 
c.,S. D. N. Y., 125 Fed. Rep. 141, 
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112. MARRIAGE—Common-Law Form.—A common-law 
marriage cannot be established by evidence of an agree- 
ment for cohabitation and a future marriage, but there 
must be either a consent by words de presenti or by 
words in futuro cum copula.—In re Maher’s Estate, Il.» 
69 N. E. Rep. 159. 

113. MINES AND MINERALS—Effect of Recording Stat- 
nte.—The failure of the owner of a mining claim to file 
and record the evidence of the doing of his annual as- 
sessment work, as permitted by the Nevada statute, does 
not preclude him from proving his compliance with the 
law by any other evidence.—McColloch vy. Murphy, U. 8. 
0. C., D. Nev., 125 Fed. Rep. 147. 


114. MINES AND MINERALS—Lease.—The consideration 
of a lease to drill for and operate oil and gas wells held 
to consist of the lessee’s promise to pay a specified sum 
and of the lessor’s right to use gas from the lessee’s pipe 
lines.—King v. Morristown Fuel &-Light Co., Ind., 68 N. 
E. Rep. 310. 

115. MORTGAGES—Insurance.—A mortgagee is entitled 
to the proceeds of insurance effected by the mortgagor, 
where a contractual obligation exists requiring the mort- 
gagor to insure for the mortgagee’s benefit.—Eastern 
Milling & Export Co. of New Jersey v. Eastern Milling & 
Export Co. of Pennsylvania, U. 8. C. C., E. D. Pa., 125 
Fed. Kep. 143. 

116. MUNICIPAL CORPORATIONS—Census.—The use of 
initials for christian names in the enumerating list will 
not vitiate a census taken in proceedings for the incor- 
poration of a town. — Stembel v. Bell, Ind., 68 N. E. 
Rep. 589. 

117. MUNICIPAL CORPORATIONS — Manhole.—Bicyclist, 
falling into a manhole by riding in a street in process of 
repair, held not, as a matter of law, guilty of contribu- 
tory negligence.—Walsh v. Central New York Telephone 
&Telegraph Co , N. Y., 68 N. E. Rep. 146. 


118. MUNICIPAL CORPORATIONS — Water Supply.—A 
municipal ordinance, einpowering a private water com- 
pany to maintain a system of waterworks for supplying 
water to the city and its inhabitants, held witra vires, as 
employing its credit in the promotion of a private enter- 
prise.—Scott v. City of La Porte, Ind.,68 N. E. Rep. 278, 


119. NEGLIGENCE — Capacity for Contributory Negli- 
gence.—A boy 15 years 3 months old, of ordinary intel- 
ligence, and familiar with the operation of the machine 
at which he is employed, is capable of contributory neg: 
ligence.—Killelea vy. California Horseshoe Co., Cal., 74 
Pac. Rep. 157. 


120. NUISANCE--Action by Citizen.—A private citizen 
specially damaged by a public nuisance may proceed in 
his own name to have it abated.—Savannah, F. & W. Ry, 
Co. v. Gill, Ga., 45 S. E. Rep. 623. 


121. PARTNERSHIP—Compensation of Partner.—A part- 
ner may become entitled to compensation for his serv 
ices in the work of the partnership, if it is of such a na- 
ture as to show an expectation or understanding for 
compensation.—Hoag v. Alderman, Mass., 68 N. E. Rep. 
199. 

122. PERJURY—Subornation.—The suborner of perjury 
is pot an accessory to the perjurer, and may be tried be- 
fore conviction of the latter.—Stone v. State, Ga., 45S. E. 
Rep. 630. 

123. PRINCIPAL AND AGENT — Private Instruction. — 
Rules of stock exchange held in the nature of “private 
instructions” by a broker to his agent, so as not to bind 
client contracting with agent in ignorance thereof.— 
Newman v. Lee, 84 N. Y. Supp. 106. 

124. PROCESS—Privilege from Service.—A managing of- 
ficer of a foreign corporation, in the state to attend sale 
under a decree of the federal court, held not exempt 
from service of a summons in an action against the cor- 
Poration.—Greenleaf v. People’s Bank, N. Car., 45 8. E 
Rep. 638. ; 

125. PROHIBITION—Municipal Corporations.—The court 
will not issue a writ of prohibition to prevent the alder- 
men of the city from proceeding to hear evidence show- 





ing misconduct on the part of any officer of the city.— 
Lodge v. Fletcher, Mass., 68 N. E. Rep. 204. 

126. PROPERTY—Possession.—A person may be in legal 
possession of property, though not at the time physi- 
cally upon it; and for the same reason the person phy- 
sically upon it at that time may not be in legal posses- 
sion, but a trespasser.—State v. King, La., 35 So. Rep. 181. 

127. PUBLIC LANDS—Burden of Proof.—Where defend- 
ants in ejectment claimed under a senior patent, the 
burden of proof that such patent had been irregularly 
issued was on thaplaintiffs.—Hooper v. Young, Cal., 74 
Pac. Rep. 140. 

128. PUBLIC LaNDS—Mandamus.—A third person, pur- 
chasing free school lands pending mandamus to compel 
the commissioner of the general land office to award 
the lands to the relator, cannot intervene.—Sherrod v. 
Terrell, Tex., 76S. W. Rep. 442. 


129. RAILROADS—Bridges.—In the absence of a statute» 
and of evidence showing it is usual, a railroad company is 
not required to construct its bridges so as to permit one 
to stand upon them in safety while a train is passing.— 
Erie R. Co. v. McCormick, Ohio, 68 N. E. Rep. 571. 

130. RAILROADS—Custom and Habit.—A rule of man- 
agement, where the train of one railroad company comes 
on the track of another, may be made by the habit and 
custom of the employees of the two roads, and super- 
sede an old rule.—Southern Indiana Ry. Co. v. Davis, 
Ind., 68 N. E. Rep. 191. 

131. RECEIVERS—Interpleader.—A lien cannot be ob- 
tained on the assets of an insolvent partnership in the 
hands of a receiver, superior to the claims of creditors 
who have intervened in such action, by taking judgment 
and filing a creditors’ bill.—Foster v. Field, Okla., 74 Pac. 
Rep. 190. 

132. RECOGNIZANCES—Criminal Cases.—The legislature 
has authority, in providing for a bond in a criminal case» 
to prescribe that it shall be given toa person or toa 
court.—Morton v. Nelms, Ga., 45 8S. E. Rep. 616. 


133. REFORMATORIES — Indeterminate Sentence.—The 
discretion of the reformatory board of managers as to 
terminating an imprisonment under the indeterminate 
sentence law (Burns’ Rev. St. 1901, § 1906b) held not sub- 
ject to the control of the courts.—Terry v. Byers, Ind., 68 
N. E. Rep. 596. 


134. ROBBERY—Indictment.—An indictment in a pros- 
ecution for robbery describing the property as “‘seven 
dollars and fifty cents, current money ofthe United States 
of America” held sufticient.—Parrent v. State, Tex., 76 S- 
W. Rep. 474. 

135. ROBBERY—Indictment.—In a prosecution for rob- 
bery, consisting of the taking of money, an indictment 
failing to charge that it was taken by putting prosecutor 
in fear of immediate danger to his person, was insuffi- 
cient.—Smith v. State, Miss., 35 So. Rep. 178. 


136. SALES—Action for Price.—Where one took a note 
for goods sold, which was not paid, the seller could sue 
for the price; it appearing that the purchaser had pos. 
session of the note.—Hodges v. Smith, Ga., 45 8. E. Rep. 
617. 

137. SALES—Breach of Warranty. — Where the pur- 
chaser of a warranted machine retained it after discov- 
ery of defects, and made payments on the price because 
the seller promised to make good the defects, which 
promise was not fulfilled, there was no waiver .of the 
breach of warranty.—Huck v. Bischoff, 84 N. Y. Supp. 
173. 

138. SALES—Condition Precedent.—The shipment of a 
cargo of coal on the charter party adopted by the buyer 
held a canditign precedent to be performed by the seller’ 
and having failed to comply therewith, the buyer was 
discharged.—Withers v. Moore, Cal., 74 Pac.Rep. 159, 


139. SALES—Contract.—The fact that a buyer accepts 
that portion of the goods sold which conforms to the 
contract does not preclude him from claiming damages 
for the failure of the rest of the goods to conform 
thereto.—Gilbert v. Alton, 84 N. Y. Supp. 682. 
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140. SALES — Delay.‘— Whether a delay of a week, 
claimed to be due to wet weather, after acceptance of an 
option for sale of cotton, to go for it and tender pay- 
ment, is unreasonable, is a question for the jury.— U. B. 
Blalock & Co. v. W. D. Clark & Bro., N. Car., 45 8. E. Rep. 
642. 

141. SALES—Latent Defect.—A warranty that a casting 
to be made fora certain purpose shall be free from de- 
fect held to survive acceptance and payment a reason- 
able time, for discovery by use of a latent defect.— 
White Mfg. Co. v. De La Vergne Refrigerating Mach. Co., 
84.N. Y. Supp. 192. 

142. SALES—Refusal to Receive.—Where the court finds 
that goods rejected by the buyer were in fact sound and 
merchantable, the buyer cannot recover damages for 
moneys expended in examining the goods. — Peterson 
Bros. v. Mineral King Fruit Co., Cal., 74 Pac. Rep. 162. 


143. SET-OFF AND COUNTERCLAIM — Breach of Oon- 
tract.—In an action for possession of mortgaged prop- 
erty, defendant may set up a counterclaim arising from 
breach of acontract.—Penn Lumber Co. v. McPherson, 
N. Car., 45 S. E. Rep. 577. 

144. STREET RAILROADS—Crossing Tracks. — It is not 
negligence as a matter of law forone driving a wagon to 
attempt to cross street railway tracks when an approach- 
ing caris abouta block distant.—Carter v. Interurban 
St. Ry. Co., 84 N. Y. Supp. 134. 


145. STREET RAILROADS — Negligence. — In an action 
against a street railway for injuries received by one not 
a passenger, if from the evidence the inference of or- 
dinary care on plaintiff’s part can be only conjectural, 
there is no question for the jury.—Gleason v. Worcester 
Consol. St. Ry. Co., Mass., 68 N. E. Rep. 225. 


146. STREET RAILROADS — Right of Way. — Though a 
person, driving his vehicle along a street railway track 
in the direction traveled by the cars, must get off the 
track on approach of a car, he is not required to con- 
stantly look behind him.— Indianapolis St. Ry. Co. v. 
Darnell, Ind., 68 N. E. Rep. 609. 

147. SUBSCRIPTIONS — Manufacturing Enterprise. — A 
subscriber to lots in aid of a factory held to have acqui- 
esced inthe delay in collecting the subscription, pre- 
cluding him from claiming the trustees were barred by 
laches.—McCleary v. Chipman, In@., 68 N. E. Rep. 320. 


148. TELEGRAPHS AND TELEPHONES — Cipher Mes- 
sage.—A telegraph company, failing to transmit a cipher 
message, of the nature of which it had no notice, held 
liable only to the fee paid for transmission. — Western 
Union Telegraph Co. v. Mellor & Barnes, Tex., 76S. W. 
Rep. 449. 

149. TELEGRAPHS AND TELEPHONES— Damages. — Evi- 
dence, in an action against a telegraph company for de- 
lay in transmission of a message, whereby plaintiff was 
unable to attend his son’s funeral, examined, and held 
that a verdict of $1,000 should be reduced to $500.—West- 
ern Union Telegraph Co. v. Bowles, Tex., 76S. W. Rep. 
456. 

150. TENANCY IN COMMON—Conveyance by Metes and 
Bounds.—Where a tenant in common makes a convey- 
ance by specific metes and bounds of a part of the es- 
tate, the conveyance is voidable in so far as it prejudices 
the co-tenants.—Kenoye v. Brown, Miss., 35 So. Rep. 163. 


151. THEATERS AND SHOWS—Passageways.—The mana- 
ger of atheater held liable for the penalty imposed by 
Laws 1897, pp. 263, 272, ch. 378, §§ 762, 773, for permitting 
any person to occupy a passageway during a perform- 
ance.—Sturgis v. Hayman, $4 N. Y. Supp. 126. 

152. Tiuz—Construction of Option.—An option given 
February 7, provided no better offer was received 
that day by mail, to “close by February 8,” includes the 
latter day.—U. B. Blalock & Co. v. W. D. Clark & Bro., 
N. Car., 45 8S. E. Rep. 642. 

153. TOWAGE—Loss of Tow.—A tug, libeled for loss of 
a tow, cannot avoid liability for any part of the dam- 
ages on the ground that a third vessel contributed to the 
injury, unless she files a petition and brings such vessel 





in, as provided by admiralty rule 59. — The Delta, Ug 
D.C., W. D. N. Y., 125 Fed. Rep. 133. 

154. TRESPASS—Expenses of Litigation. — A trespagge, 
is not liable for the expenses of litigation in an agctig, 
for the trespass, where the acts were done in good faith, 
and he has not caused the plaintiff unnecessary trouble 
or expense.—Georgia R. & Banking Co. v. Gardner, Gg, 
45 S. E, Rep. 600. 

155. TRUSTS—Dissolution. — The court cannot, befor 
expiration of the term of a trust created bofore ther 
was power to terminate it, decree dissolution withoy 
consent of the trustee.—Metcalfe v. Union Trust Co, of 
New York, 84 N. Y. Supp. 183. 

156. TRUSTS—Minority.—A beneficiary of a trust estate, 
to be conveyed to him in fee on his becoming of age, 
held not entitled to aconveyance at the age of 18 or the 
entry of an order of emancipation.—Ray v. Kelly, Miss, 
35 So. Rep. 165. 

157. TRUSiS—Mortgage of Premises.— Where the bene. 
ficiary of a resulting trustin realty joins in a mortgage 
of the premises, the fact that the incumbrance is as. 
signed to one who has notice of the trust does not sub. 
ordinate him thereto.— Fonda v. GibbS, Vt., 56 Atl 
Rep. 91. 

158. USE AND OCCUPATION—Lease. — Where, during 4 
lease under seal to an agent, the premises were used by 
the principal, or by his agent as manager, an action for 
use and occupation could not be maintained against the 
principal.—Lenney v. Finley, Ga., 458. E. Rep. 593. 

159. USURY—Agreement for Taxes.—Const. art. 13, §§4, 
5,making any agreement by a mortgagor to pay the tax 
on the interest of the mortgagee void, held to be alaw 
againstusury, and a purchaser from a mortgagor could 
not set up such an agreement.—Matthews v. Ormerd, 
Cal., 74 Pac. Rep. 136. 

160. VAGRANCY—Evidence.—The fact that one on trial 
for vagrancy occasionally did a little work and earned 
money insufficient to support her was no answer to the 
general state of idleness in which she lived. — Codyy. 
State, Ga., 45 S. E. Rep. 622. 

141. WILLS—Construction. — Will of wife, directing a 
husband to sell certain of testatrix’s lots to pay mort- 
gages on property owned by both the husband and wife, 
held mandatory as to the property of the wife. — Danay. 
Stafford, Vt., 56 Atl. Rep. 88. 

162, WILLS—Contract.— Contract by intestate to be- 
queath to his grandson’s widow a certain sum in con- 
sideration of her applying her personal estate to the 
grandson’s maintenance during his last sickness held 
enforceable against intestate’s estate. — Robinson v. 
Foust, Ind., 68 N. EK. Rep. 182. 

163. WILLS—Incapacity of Testatrix.—If testatrix was 
insane atthe time she signed the will, it was invalid, 
though she was rational when the will was drawn— 
James White Memorial Home v. Haeg, IIl., 68 N. E. Rep: 
568. 

164. WILLS—Satisfaction of Claim.—A legacy, of which 
the legatee availed herself, held to constitute a satisfac 
tion of a claim for services rendered to testatrix, tobe 
paid by testamentary bequest. — Alerding v. Allison, 
Ind., 68 N. E. Rep. 185. 

165. WITNESSES — Evidence. — Where defendant, 02 
trial for theft, proved that a witness had expended $50in 
coming to court to testify, it was proper for the state 
prove that such amount had been reimbursed to witness 
by citizens.—Mercer v. State, Tex., 76S. W. Rep. 469. « 


166. WITNESSES—Refusal of Subp@na Duces Tecum— 
In an action for refusal to receive goods sold, refusal, 
subpoena duces tecum, requested by buyer to secure subse- 
quent correspondence, held proper. — Peterson Bros. ¥. 
Mineral King Fruit Co., Cal., 74 Pac. Rep. 162. 

167. WITNESSES—Testing Credibility.—For the purpose 
of affecting the credibility of a witness, he cannot be it- 
terrogated as to his belief in the existence of a Supreme 
Being, who would punish him for perjury. — Brinkv. 
Stratton, N. Y., 68 N. E. Rep. 148. 
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